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Judicial Approve 
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last resort Is it referred ) requently or has it been 
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Arrangement— 
Does the author treat the subject in a logical and con- 
nected manner through each successive step in the forma- 
tion, organization and life o he corporation, saying all 
that is to be said on each question in one place—or does he 
plunge you from brief historical outline into complicated 
questions and let you find as t you may his scattered 


treatment of the 


Forms— 
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Citations— 
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Index— 
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complete, Down-to-Date work 
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the New Third Edition of Thompson 
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Semi-Centennial Meeting Will Be Held in Seattle July 25-27 
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nial Meeting of the American 
es to Seattle and the date is 
This decision was reached at 
ng of the Executive Committee 

n January 9, 10 and 11. 


eeting facilities are assured and 


ns during the month selected 
lge from the record of many 
and dependable. Invitations 


m several other cities, but the 


onsideration that 


» meet this year on the coast. 


the invitations from the Wash- 
Association and the Seattle Bar 
red in person by Mr. Alfred H. 

Bar. These invitations, ex- 
ne, had already been extended 
rams to President Strawn by 

ne, President of the Wash- 


\ssociation, and Mr. Ira Bronson, 


ttle Bar Association, on behalf 
S 1 iccordance with definite 
lar m There was also 





passed at the last annual 
mn Bar Association and signed 


Wilson of Portland, Secretary, in 


ition joined with the Washing- 
ciation in urging that the next 
held i At the special 


Committee. Mr. Curtis A. 


~ ittie 
tLLit 


enti epartment of the 

lerce ho was on a trip 
New Orleans and appeared 

ee for the purpose of 

he numerous facilities which the 


city affords for meetings of this kind. Mr. Glenn 
J. Fairbrook is chairman of the Seattle Bar Asso- 
ciation’s Committee on the annual meeting of the 
\ssociation in that city and he has been very active 
during recent months in pressing the claims of Seattle 
by correspondence and otherwise. 

The Semi-Centennial meeting, which is ex 
pected to be a particularly notable one and for 
which a special program is being prepared, will 
be held in the new Civic Auditorium. This hand- 
some structure will be opened on June 10, but even 
should there be some slight delay in completion, it 
is fairly certain it will be ready in time for the meet- 
ing during the latter part of July. The main audi- 
torium will seat 7,500 people—5,000 on the main 
floor and 2,500 in the balcony. Kitchen equipment 
is provided for serving 3,000 persons at one sitting 
at a banquet in the auditorium, and numerous com- 
mittee rooms and smaller rooms will be available. In 
addition to} the hotel and other facilities for the 
meeting, Seattle offers a remarkable opportunity for 
side trips before and after the meeting to points of 
great scenic interest and beauty. 

While on the subject of the Semi-Centenniai, 
it is pertinent to add that the Special Committce 
on program for this occasion, of which President 
Silas H. Strawn is chairman, held several confer- 
ences at New Orleans during the recent meeting 
of the Executive Committee. Various plans to 
make the program unusually interesting were con- 
sidered. A sub-committee of this Special Commit- 
tee, consisting of Hon. J. Weston Allen of Boston, 
Major Edgar B. Tolman of Chicago, and Mr. 
James Grafton Rogers of Denver, was appointed to 
consider the program further and report as soon 








as its plans were sufficiently matured. All the 


members of the Special Committee on the Semi- 


Centennial Celebration are members of the Ex 
ecutive Committee 


The annual meeting did not by any means g 
to Seattle by default \ special committee from 
Memphis, composed of Elias Gates, chairman, Mr 


Phil M. Canale and Mr. Lovick P. Miles, presented 
an invitation from the Bar Association of Tennes 
see, the Memphis and Shelby County Bar Asso 
ciation and other organizations to hold the next 
annual meeting at Memphis. This committee pre 


+ 


sented, information with regard to the hotel and 
other facilities of Memphis which left no doubt that 
the Association would find there everything needed 
to insure comfort and convenience. It also strongly) 
urged that the time had come for holding an annua! 
meeting in the South. “More than seventeen years 
have passed,” said the official invitation extende« 
hy the Memphis Committee, “since the last meeting 
was held in the South. that is, the one which was 
held in the city of Chattanooga in the year 1910. 
The South needs the inspiration of a meeting of the 
American Bar Association more than any other 
section of the country.” As to the weather argu 

ment, the committee pointed out that extremely) 
warm weather had prevailed at various meetings 
north of Memphis. It added, however, that there 
was no fixed date for the meeting and that if it were 
held in Memphis a little later than usual, say in Sep 

tember, there was a fair assurance of pleasant days 
and cool nights. The committee’s presentation of the 
claims of the South to a meeting made a strong 1m- 
pression. Cordial invitations were also received 
from Kansas City and Atlantic City 
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The Executive Committee received reports of 


progress from the various committees and sections 
of the Association and made the customary semi- 


uinual appropriation of funds for carrying on thei: 


work. It approved rules of the Committee on Pro 
fessional Ethics and Grievances respecting investi 
gations and disciplinary proceedings, submitted by 
Chairman Thomas Francis Howe of Chicago. These 


are printed on another page of this issue. It made 
a special appropriation of $2,500 to the special com- 
mittee on Oil Conservation of the Mineral Law 
Section, for the purpose of enabling it to investi- 
gate the situation. It appointed a Special Commit- 
tee on Revision of the By-Laws, composed of Mr. 
Kk. A. Armstrong, chairman, and Messrs. Allen, 
Rogers, Boston and Pogue, to which were referred 
certain suggestions which had been presented to 
the committee. It also decided that the next meet- 
ing of the Executive Committee should be held in 
Washington on April 24. 

The Louisiana lawyers maintained the reputa- 
tion of New Orleans for hospitality by providing a 
most engaging and extensive program of entertain- 
ment not only for the members of the Executive 
Committee and committee chairmen in attendance 
mn their sessions, but also for the Commissioners on 
Uniform State Laws who held their mid-winter 
meeting in New Orleans just preceding the meeting 
of the Executive Committee. Saturday morning the 
visitors were presented to and welcomed by the 
Supreme Court of Louisiana in the handsome struc- 


ture in the old quarter. President Henry, of the 
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Cloth bound 300 pages. 
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the Shreveport ke briefly on Judah P. Ben- 
jamin ; unk which Mr. Henry P. Dart, of 
he New Orl bar, made a most enjoyable 
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Other f f the cal progra 


Great 
;’ dinner by the District 
the New Orleans Bar As- 
Association, at 
vh he ere guests of honor and at 
vhich Judge | E. Foster, of the U. S. Circuit 
Court of Apps toastmaster and three-minute 
talks were 1 l President Strawn, Edward A. 
Armstrong, |] t, Attorney General of Louis- 
lana, | \ the Louisiana 
Bar Associatio1 Eldon Lazarus, of the New 

hrou | city; special 
hurch ser ( night at the First Presby- 
sermon 


an open 


terian Chur n the pastor delivered a 
‘The Christ vyer” ittendance at 

tl Association of 
State Bar \s 
\ H. Washington, of 
nt of Judicial 
riminal Law; 
recept r tl visiting ladies by the 
Twelfth Night 
Mardi Gras Balls which 
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the annual banquet 
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mer President of 
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greatly enjoyed 
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a hosts was expressed 
mmittee in charge 
f W. O. Hart, Chair- 
-H haffe, Tohn iller, Charles E. Dun- 
Ir., and \ Young \ dinner given in 
ld ids las Strawn and Mrs. 
ightful evening for the guests 
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Commissioners on Uniform State Laws 


HE Execut Committee of the Commissioners 
mn. Unifort tate Laws met at New Orleans, 
nuary 6th at hey te meet at Seattle, 


+ 


tO ap- 


D> 


28 and 


CURRENT Events 


w 


prove the following tentative program for that 

meeting: 

July 16—A. M. President’s address and Commit- 
tees’ reports 

P. oa 


Evening 


Mechanics’ Lien Act. 
Dinner for the Commissioners and 
guests. 


July 17—A. M. Mechanics’ Lien Act 


P. M. Trust Receipts Act. 
July 18—9:30 to 11:00 A. M. Trust Receipts Act. 
11:00 A. M. to 12:30 P. M. Negotiable In 
struments Law Amendments 
P. M. 2:00 to 3:30. Negotiable Instru- 
ments Law Amendments. 
3:30 to 5:00. Public Utilities Act 
and Business Corporation Act. 
July 19—A. M. Social Welfare Acts. 
P. M. Social Welfare Acts. 


July 20—A. M. Reports of Committees on Aero- 
nautics, Compulsory Attend- 
ance of Witnesses in Guardian- 
ship of Soldiers. 


P. M. 
July 22—A. M. 


No session. 

Report of Committee on Corpus 
and Income. 

Acknowledgment Act and Report 
of Committee on Uniform Fire 
arms Act. 

The Conference headquarters will probably be 
at the Olympia Hotel. Reservations should be 
made through the Secretary of the American Bar 
\ssociation. 


P. M 


Georce G. Bocert, Secretary, 


University of Chicago Law School. 


Fellowships in International Law 


HE Division of International Law of the Car 

negie Endowment for International Peace an 
nounces that fellowships in International Law will 
be awarded for the year 1928-29. The fellowships 
were established by the Trustees of the Endowment 
for the purpose of helping to provide an adequate 
number of teachers competent to give instruction 
in International Law and related subjects, and only 
those who intend to aid in this work are expected 
to apply. The fellowships to be awarded are divided 
into two classes—Teachers’ Fellowships, for those 
who have taught International Law or related sub- 
jects for at least one year, and Students’ Fellow- 
ships, which will be given only to graduate students 
holding the equivalent of a bachelor’s degree. The 
stipend of the first class is $1,500 a year, with an 
additional $300 for those who elect to study abroad. 
The stipend of the second is $1,000 a year, with 
no additional allowance for foreign study. In gen- 
eral a knowledge of the elements of International 
Law and a good knowledge of History are neces- 
sary, and it is desirable that applicant know at least 
two modern languages. Applications will be re- 
ceived up to March 1, 1928, and application blanks 
and further information will be furnished on re- 
quest addressed to Committee on International 
Law Fellowships, 2 Jackson Place, Washington, 
ZG 
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We Announce 
HUBBARD’S 

FEDERAL INCOME TAX LAWS 
ANNOTATED 


By F. MORSE HUBBARD (of the New York Bar) 











A monumental work of more than three thousand pages, by a lawyer experi- 
enced in Federal Income Tax Law Practice. 






















nual cumulative supplement. 
| Some Outstanding Features 
; | 
| 


1. All income tax laws enacted by Congress since 1861. 





H 
| 
The only fully annotated compilation of Federal Income Tax Laws, with an- iil 


| 
2. Acts arranged in chronological order. | i} 
3. Each Act treated separately, with its sections in proper | Al 
| 
| 








sequence. 

4. Every section of each Act fully annotated. 

5. Every decision, regulation and ruling in its proper place in 
the context to which it relates. 

6. Amendments to statutes and regulations clearly shown and 











fully explained. 
7. Effect of decisions and rulings on previous decisions and rul- 





ings clearly indicated. 
8. Comparison of one Act with another made easy. 


9. Nothing but official material in the text, all editorial com- 








ment being in footnotes. 
10. Appendix containing miscellaneous statutes. 


11. Forms used under all the modern Acts. | 
12. Tables and finding lists. | 
13. Comprehensive topical index. | 
14. Annual cumulative supplement service—always up-to-date. 
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When you see HUBBARD’S FEDERAL INCOME TAX LAWS ANNO- 
TATED you will understand what we mean when we say that it is the only real He 
LAWYERS’ REFERENCE BOOK on the subject. 


Write to us, or to your own law book seller, for 12-page descriptive pamphlet 
showing specimen pages of the book and stating terms of subcription. 


Ready for delivery in January. 











"BAKER.VOORHIS & CO. Fe 
45 JOHN ST.~ ~ ~ NEW YORK 











THE 


GROWTH OF ANGLO-AMERICAN LAW 


DURING AND SINCE THE DAYS OF 
BENJAMIN FRANKLIN* 


United Sta Supreme Court Is Most Impressive Feature of Our Judicial Architecture 
Court a1 lution Rather Than a Creation—Outline of Development—State Consti 
tutions and Their Historical Antecedents—The Law of Contracts and Its 
Comprehensive Sphere—American Contributors to International Law—Torts 
Remarkable Changes in Criminal Law, etc. 
By Hampton L. Carson 
nber phia Bar; Former President American Bar Association 


I can do no 
of so large a 
feature of our 
the eye 


z 


strikes 

by its simplicity 
design and its noble proportions—is the dome- 
ike } urt of the United 
States. It fu he profound utterance of Ed- 
mund Burk Whatever is supreme in a 
State ought t e, as much as possible, its judi- 
ial authority nstituted, as not only to depend 
balance it. It ought 
against its power. It 
it were something 


rivet the t ’ £ ¢] 11 nt 
ind rivets tl I the student 


; 


urisdictiol tne upreme ( 


with its appellate 
| of the lego-states- 
» finest and most pre- 
It embodies 
power, and 
Supreme 
Courts esta ed in the various States, yet the 
structure has 
No prod- 
elsewhere, has 
Within its appro- 
hority From its 
lecree is law. In 
utranks all other 
he world. No Court of either 
invested with 
urisdiction extends 
over the humblest 
lividua It rmed with the right as well as 
n e statutes of a State 
rected against the civil rights, 
» intercourse of the 
Con- 
bounds. Secure 

the tenure ts Judges from the influences of 
navy, the tempta 
1 to f patronage, and 
smoved from the violence of prejudice and 
n example of judicial independ- 


ution 
¢ 
I 


legal 


the 


the iottiest 1 I morai and 


although its totype existed in 


act tT ' ‘ ’ ; which thea 
> i 5 \ Ctl ile 


me sublime 


nt . 1 times WW s ever 


¥ = , 
It re Executive as well as 


* Address » 1927 vefore the American Philo- 
Ss hundredt anniversary of the 

~ which “Little 
Aut graphy, the Philosophical So 


ence unattainable in any of the States, and far be- 
yond that of the highest Court in England. Yet its 
powers are limited and strictly defined. Its decrees 
are not arbitrary, tyrannical or capricious, but are 
governed by the most scrupulous regard for the 
sanctity of law. It cannot encroach upon the re 
served rights of the States or abridge the sacred 
privileges of local self-government. Its power is 
never exercised for the purpose of giving effect to 
the will of the judge, but always for the purpose of 
giving effect to the will of the legislature, under the 
Constitution, or in other words, to the will of the 
law. Its administration is a practical expression of 
the workings of our system of liberty according to 
law. Its members are the sworn ministers of the 
Constitution, and are the high priests of Justice 
No institution of purely human contrivance presents 
so many features calculated to inspire both vener 
ation and awe. 

Speaking philosophically as well as historically 
the Court was not a creation but an evolution. In 
Franklin's day—the days of the Junto, which were 
the adolescent days of this Society—the thirteen 
colonies exercised the larger portion of their judi- 
cial authority through tribunals established directly 
or indirectly by themselves, under charters, grants, 
or proprietary forms of government, in accordance 
with the rules of the English Common Law, the 
principles of Equity, their own legislative Acts and 
usages, and such British Statutes as had been ex- 
tended to or adopted by them. 

But there were certain judicial controversies 
which were not within the jurisdiction of the 
Colonial Courts; and there were others, also, where 
the jurisdiction so exercised was subject to an 
appellate authority in the Crown. This condition 
lasted during the entire period of Colonial depend- 
ency upon the throne. This period is illustrated by 
the Courts of Vice-Admiralty, established in some 
of the Colonies by the Crown, by virtue of a right 
expressly reserved in the charters, or, in some cases, 
without any such reservation. The Royal commis- 
sions gave to these Courts ample jurisdiction over 
all maritime contracts, and over torts and injuries 
as well in ports as upon the high seas. Under the 
Navigation Act of 12 Charles II. (c. 2)—which was 
copied from that of Cromwell tracing its ancestry 
through Tudor statutes to the reign of Richard II.— 
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and under the Revenue Act of 7 and 8 William III. 
(c. 22), this jurisdiction was enlarged by giving or 
confirming cognizance of all seizures for violations 
of the revenue laws. 

It was held that appeals lay from the Colonial 
Vice-Admiralty Courts, in all cases to the Ad- 
miralty in England. In questions of prize, an 
appeal lay to the Commissioners of Appeals, con 
sisting chiefly of members of the Privy Council. 
Again, the Colonies had numerous disputes with 
regard to their charter boundaries, and these came 
before the King, sitting in Privy Council, who exer- 
cised original jurisdiction upon the principles of 
feudal sovereignty. Sometimes, the dispute reached 
the Lord Chancellor as in the celebrated case of 
Penn vs. Lord Baltimore over Mason and Dixon’s 
line. Finally, a general superintending power by 
way of appeal was exercised by the King from the 
decisions of the local Colonial tribunals, in matters 
of private rather than public significance. Many 
instances of such appeals occurred in Pennsylvania 
during Franklin’s day, and were common before 
the Revolution all through the colonies. In these 
phenomena we find the germs of the Appellate juris- 
diction of the Supreme Court of the United States. 

Passing from the Colonial to the Revolution- 
ary period we enter upon a stage of struggling 
development. The Continental Congress exercised, 
with the silent approbation of the Colonies, the 
underlying sovereign authority of the country so 
far as related to measures of war. After the 
Declaration of Independence, as a necessary conse- 
quence, the judicial authority of the Crown, as well 
as all its other authority, was suspended and ceased 
ipso facto. Congress raised armies and navies, 
directed military operations, emitted bills of credit, 
made treaties, received and sent out ambassadors, 
commissioned privateers, prescribed the objects of 
capture, and made rules for the distribution of 
prizes. It was in an urgent suggestion of Wash 
ington to the Continental Congress of the necessity 
of some central Court to deal with conflicting ques 
tions of prize that the germ of Federal authority 
is to be found. 

In November, 1775, Congress recommended to 
the several Colonies that they should erect Courts 
of justice, or bestow jurisdiction upon those already 
in existence, to consider questions of capture, under 
such regulations as should seem expedient, reserv 
ing, however—and this is the important feature 
in all cases an Appeal to Congress, or to such per- 
sons as might be designated by Congress, for the 
consideration of trials of appeals. That jurisdiction 
was first exercised by special committees appointed 
from time to time, called Congressional Committees 
nf Appeals. Sixty-four cases—the records of which 
still exist—came before the Congress. Much diffi- 
culty, however, arose in ine final enforcement of 
the authority of Congress, the weak point being 
that it depended upon State officers to carry into 
effect the judgment of the appellate tribunal when 
reversing a State Court. It frequently happened 
that the States refused to enforce the rights of prop- 
erty acquired under Federal decrees. It was not 
until after the Constitution The United States 
had long gone into effect that the fires of contro- 
versy were extinguished. 

In January, 1780, Congress grew tired of Spe- 
tial Committees, and established a Court for the 





trial of all appeals from the Admiralty Courts of 
the States, consisting of three Judges commissioned 
and paid by Congress, under the style “The Court 
of Appeals in Cases of Capture.” This tribunal took 
over eleven cases then depending before Congres- 
sional Committees and disposed of forty-five new 
cases, thus making in all a list oj one hundred and 
Federal ( 
(See Appendix to 131 U. S. Rep.) 
States as 


ten cases disposed of by ongressional 
authority 

Controversies also arose between tl 
to soil and jurisdiction. Pennsylvania and Virginia 
contended together as to their western boundaries. 
Pennsylvania and Connecticut contended over the 
Connecticut claim to the upper half of present 
Pennsylvania; Pennsylvania and New York con- 
tended over the “smoke stack” upon Lake Erie; 
New York, New Hampshire and Massachusetts 
disputed over the New Hampshire grants which 
now constitute Vermont; Virginia and New Jersey 
presented conflicting claims to that distant tract on 
the Ohio which is now called Indiana; New York 
and Connecticut wrangled over a boundary line 
fixed in 1651 by Dutch and English agreement in 
the days of Peter Stuyvesant of New Amsterdam, 
now the City of New York. 
New York, and South Carolina and Georgia had 
their separate disputes. 

Then came a third period—that of the at- 
tempted government of The United States by the 
Continental Congress under the Articles of Con- 
federation. These Articles, assented to by Congress 
on the 15th of November, 1777, did not become 
operative until nine States had assented, so that 
action under them was delayed until March, 1781. 
The Ninth Article, drafted by John Dickinson and 
Benjamin Franklin, provided for four classes of 
cases, vesting in Congress the exclusive right and 
power to deal with piracies and felonies on the 
high seas, cases of capture, disputes between the 
States, and controversies between private citizens 
concerning the right of soil claimed under grants 
from two or more States. 

The weak point was in the matter of enforce- 
ment. Reliance was had upon the judges of the 
Supreme Courts of the States. 
was natural, in a State court house, verdicts were 
sought from State jurors; prisoners, when con- 
victed, were under the custody of State officers, and, 
if executed, were hanged by the State officer, the 
sheriff. Even infractions of the law of nations, of 
the immunities of foreign ambassadors, of the law 
of treason, and violations of the ordinances relating 
to the Post Office of The United States, were dealt 
with entirely through the State Courts 

Let me emphasize the point that under the 
Confederation no tribunal, State or quasi State, 
Congressional or quasi Congressional, ever pre- 
tended to be vested with the appellate authority, 
which, before the Revolution, had been exercised 
by the King in Privy Council from the decisions of 
the Colonial Courts. Appellate power is necessary 
to uniformity of decision, to effective regulation, to 
the enforcement of obedience. The Continental 
Congress, even under the Confederation, was not a 
government. It had a head and a body, but it had 
no hands. It could not take hold of a citizen or 
seize upon property. It was a loose league, for 
while the States were tied together after a fashion, 
individual citizens were not. The Congress could 
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resentation of owners through boards of directors, 
business-like procedure, distribution of official 
powers, financial responsibilities, and ultimate ac- 
countability. They were all primary schools of 
The 


what in time became ripened citizenship. 
Selden Society, in a separate volume entitled 
Select Charters, has assembled nearly fifty exam- 


ples which can be examined with advantage by 
the student of Anglo-American institutions before 
analyzing and comparing the Colonial Charters of 
the Old Thirteen. 

The historical antecedents of these Charters 
belong to two distinct periods—the first being that 
of Discovery, stimulated by trade ambitions, ex- 
tending from 1496 to 1606; the second being that 
of Colonial grants, animated in striking instances 
by the nobler motives of religious freedom and 
benevolent colonization, extending from 1606 to 
1681, or, if Georgia be included, to 1732. 

I have no space for exact analysis, but the rich 
material is easily at hand in the late Professor 
Thorpe’s authoritative work, published by Con- 
gress, entitled Colonial Charters, and in MacDon- 
ald’s Select Charters. Suffice it to say that all 
these Colonial Charters were carefully drafted by 
the most eminent lawyers of their day, while occu- 
pying the offices of Attorney General and Solicitor 
General of the Crown. Among these appear the 
famous names of Sir Edward Coke, Sir John Dod- 
deridge, Sir Henry Hobart, Sir Francis Bacon, 
Sir Edwin Sandys, Sir Robert Heath, Sir William 
Noy, and Sir Creswell Levinz. Even Lord Chief 
Justice North, the Earl of Clarendon, and the 
philosopher, John Locke, had a hand. 

As might be expected, the earliest charters 
placed legislative and executive powers in a Gov- 
ernor and Council nominated by the Crown and 
guided by its instructions. In time, royal influ- 
ence was checked by extemporized popular ele- 
ments springing from colonial soil. Then, later, 
the burden of organizing governments was put 
upon the shoulders of single individuals, as pro- 
prietors, while in two instances the Charters con- 
stituted almost a pure democracy. With all this 
material the leading men of the day, especially 
Franklin, Dickinson and Dulany, were thoroughly 
familiar. Franklin had been especially disciplined 
by his long struggle with the sons of Penn; Dick- 
inson of Pennsylvania and Dulany of Maryland by 
their legal studies in the Inns of Court, while the 
Adamses and Otis of Massachusetts were advocates 
of natural rights. Lesser men by their skill as 
pamphleteers displayed a complete familiarity with 
the successive features of the Bill of Rights of the 
days of James I, the Cromwellian Reforms and the 
results of the English Revolution obtained through 
the abdication of James II. 

No one can examine the mass of politico-con- 
troversial literature of the period marked by the 
agitation over the Stamp Act, or study the State 
papers issued by the First Continental Congress, 
which evoked the open admiration of the Earl of 
Chatham, without being impressed with the knowl- 
edge displayed by their authors of the inherent 
rights of Englishmen under what was vaguely 
called the English Constitution, as asserted from 
time to time since the days of Magna Charta. 
Three works were especially in familiar favor— 
Hooker’s “Ecclesiastical Polity,” Hobbes’ “Levia- 
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it would be impossible to know what judgment to 
form of many future events, or to regulate our conduct with 
respect to them. Confidence, therefore, in promises is essential 
to the intercourse of human life, because without it the great- 
est part of our conduct would proceed upon chance; but there 
could be no confidence in promises if men were not obliged to 
perform them. The obligation, therefore, to perform promises 
is essential to the same ends and in the same degree. 


Dr. William Whewell, in his “Elements 
Morality,” gives expression to the same thoughts 
He says: 


assurances, 


ot 


We have already spoken of the necessity of mutual under 
standing and the consequent necessity of the fulfillment of 
promises as one of the principal bonds of Society. The neces- 
sity of dependence upon the assurance made by other men 
gives birth to the right in the person, to whom the assurances 
are made. A person has, under due conditions, a right to the 
fulfillment of a promise. The law realizes this right, and must 
therefore define the conditions. The mutual assurances whic! 
the law undertakes to enforce are called “Contracts.” 

Now compare this language with that of Sir 
Frederick Pollock in his “Principles of Contracts,” 
and see how thoroughly the jurist agrees with the 
principles enunciated by the moralists: 
contracts,” Sir Frederick, “may be 
designated as the endeavor of the State, a more or less im 
perfect one by the nature of the case, to establish a positive 
sanction for the expectation of good faith which has grown 
up in the mutual dealings of men of average rightmindedness 
Accordingly, the most popular description of a contract that 
can be given is also the most exact one, viz.: that it is a 
promise or of promises which the law will enforce. The 
specific mark of a contract is a creation of a right, not to a 
thing, but to another man’s conduct in the future. He who 
has given the promise is bound to him who accepts it, not 
merely because he had already expressed a certain intention, 
but because he so expresses himself to entitle the other 
party to rely on his acting in a certain way.” 

The principle is judicially stated by Lord 
Blackburn in Cornish v. Abington, 4 Hurlston & 
Gordon, 549 

If, whatever a man’s intention may be, he so conducts 
himself that a reasonable man would believe that he was assent- 
ing to the terms proposed by the other party, and that other 
party, upon that belief enters into a contract with him, the 
man thus conducting himself would be equally bound as if 
he had intended to agree to the other party’s terms. 

Chief Justice Marshall, in Ogden v. Saunders, 
12 Wheaton, 341, said: 

A great mass of human transactions depend upon implied 
contracts, upon contracts which are not written, or which are 
not spoken, but which grow out of the acts of the parties 
In the parties are supposed to have made those 
stipulations which, as honest, just and fair men, they ought 
to have made 

Lord Esher, while Master of the Rolls, said, in 
Ex parte Ford, 16 Queen’s Bench Division, 307: 


“The law of 


says 


+ 
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such cases 


Whenever circumstances arise, in the ordinary business of 
life, in which, if all persons were ordinarily honest and careful 
one of them would make a promise to the other, it may be 
properly inferred that both of them understood that such a 
promise was given and accepted. 

It is clear then that the basis of judicial action 
rests on a fusion of ethical, utilitarian and prac- 
tical considerations and that the legal answer to 
Paley’s question, Why am | Obliged to Keep My 
Word? must be, because public and private in- 
terests demand it. These principles have been en- 
forced by judges whose independence is the fruit 
of one thousand years of struggle, who, with very 
rare exceptions have faced the frowns of power, the 
influence of corporations, or the vengeance of the 
mob, “be that mob the upper ten thousand or 
lower.” Chancellor Kent long ago remarked that 
“law reports were worthy of being studied even by 
scholars of taste and general literature, as being 
authentic memorials of the business and manners 
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Let me now bring home to the minds of my lay 
hearers a realization of the extent to which they 
themselves have become involved within the last 
week. Those of lave come from a dis 
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during the celebration of this notable Bicentennial 
Anniversary of the formation of Franklin’s Junto, 
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the Railroad Companies embodied in your railroad 
tickets, you had to rely up mtracts to which you 


daily actions 


you W 


1 
deliver or to 





« | 
and 





were not parties upon contracts made between 
connecting roads for the conveyance of cars accord 
ing to the time table he railroads relied upon 
the contracts made with car at comotive build 
ers, as well as with the train crews—with the 
engineers, firemen and brakem: They relied on 
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Franklin's day the only writers note—and they 
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Bushrod Washington in 


similar questions spring f irom ou! 


arising out of the 
by Marshall, 
dealing with 
War of 1812. 


story 


and 
During and after our Civ 
similar service was rendered on a far 
by Taney, Chase, Waite, Miller, Bradley and Field, 
the phrases 7h 
Then 


distinctly 


especially defining the meaning of 
Rights of Neutrals 


came an impressive body of Jurisprudenc« 


and Contraband f War 


American, com] judicial decisior the 
the papers of our 
the opinions of Attorneys General of the | 
States, commented on and digested W heaton, 
Lawrence, and our distinguished fellow 


osed of text 


»ecret 


etaries ot State, 


ot treaties, 


nited 


member, 


John Bassett Moore, and Charles L. Hyde. It is 
not too much to say in this presence that Judge 
Moore is everywhere regarded as the Grotius of 
the present, 

[ turn now to the Law of Torts, those private 
or civil wrongs which, though no mounting t 
crimes, involve injuries for which compensation 
must be made. ‘They consist in breaches or viola 
tions of duty, which may spring fro1 tracts o1 
quasi contracts, or from such relatior ps as 
pose the oblig ition of the exercise I ire yt t 
injure one’s neighbor in the manifold relations of 
life It is largely of modern I VI and ha 
reached vast proportions. The surge the phys 
cian, the dentist, the lawyer, the nurse, the drug 


gist, the manutacturer, the builder, the employer 
] 


abor, the common carrier, all public service cot 
porations, telephone, telegraph, heat, light and 
power companies, the public press, the citizen driv 
ing his own car, and municipalities are all subjected 
to its sway Professional men must ssess and 
exercise that degree of knowledge, ol dement ol 
skill and of care which they profess t yssess by 





holding themselves out as members of learned pro 
fessions. The manufacturer and employer of labor 
must furnish to his workmen safeguards to ma 
chinery, proper tools, and reasonab safe and 
sanitary situations in which to labo! builders 
must underpin adjoining foundations, guard side 
walks from falling materials, and be answerable to 
their workmen for the consequences < the neg 
ligence of co-employees. Common carriers must 
give their passengers safe conveyances and reason 
able time in which to enter or leave vehicles betore 
starting, and take precautions aga collisions 
on rails or streets by proper brake 1 the ob 
servance of signals. Ships must loa stow and 
discharge cargoes with due cai ving bot! 
yn the open sea and in port the ivigati 
Newspapers must refrain from ( é must 
obey speed regulations, and respond damages 
for assaults and batteries, deceit, slande malicious 
prosecutions and conspiracies, and cities should 
not permit holes in the highways to menace tt! 
It is needless to multiply illustrati 

The doctrines of the law are covered by the 
general term Negligence, or an absence of due car 
[here is and can be no hard and fast rule. Every 
case must be judged of by its special circumstances 
Negligence is either of commission or omission 
the not doing of that which a man of ordinary 
prudence, under the circumstances, would attempt, 


which every man of 


or the omitting to do that 
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nors Lord Coke, 
iti al [., named but eight 
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f statute, or by act of 
treason, homicide 
manslaughter), 
bery, theft and mayhem. 
, that Lord 
Coke did not attempt to enumerate them. 
less dark a dye, 
e1 rade f crime, Irom as 
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and quartered. The phrase “felony without benefit 
of clergy” practically meant a crime punishable by 
death 

Punishment for misdemeanor was 
by death, more commonly by fine and imprison- 
ment, sometimes by transportation for life or years 

Without delving too deeply into antiquity it is 
sufhcient for my present purpose to state that in 
Saxon times human life was rarely forfeited as 
blood could be atoned for by money, and each man, 
according to his station, had his price. But as time 
went on, and benefit of clergy became established, 
the crime of murder went unpunished except by a 
branding in the thumb of the letter M for the pur- 
pose of identifying the recipient of the benefit, while 
the thief, who had no money, or who was illiterate, 
was hanged. This led to fraudulent impositions, 
by teaching a prisoner to recite a text of Scripture 
which he pretended to read from the Bible handed 
to him. Nor could the benefit be claimed by women, 
who were incapable of holy orders. Then came a 
gradual withdrawal of the benefit from the graver 
his was followed by the creation of 
And so the death list 


sometimes 


I¢ lonies 
1ew felonies without benefit. 


y the creation of new felonies without 
clergy that the severity of the Criminal 
ly increased all through the eight 


It was by 
Law was great 
eenth century. 

In the second edition of the “Commentaries” 
published in 1769, Sir William Blackstone says that 
“among the variety of actions which men are daily 
liable to commit no than 160 have been de 
clared by Act of Parliament to be felonies without 
benefit of clergy.” 

The true explanation of this astonishing num 
ber of crimes existing in the days of Franklin as 
contrasted with the fewness in number in former 
years is not because our ancestors led purer or 
better lives in past centuries than in the times of 
Franklin. The phenomenon is explained by the 
circumstance that one generation never repealed 
the laws of their predecessors, and mass 
went rolling on from century to century, augment 
ing in bulk, black with terror, heart-sickening in 
its atrocities. 

The bigotries of Kings, the avarice of Queens, 
the ambitious plans of the Nobles, the fanaticisms 
of the Clergy, the selfish pleasures of the rich, the 
jealousies of land-owners, the greed of jailers, and 
the interest of scheming monopolists alike de 
manded victims, and cried out for blood. 

The following are some of the offences which 
English Kings and Queens, Lords and Commons 
thought worthy of the death penalty: Maliciously 
to burn stacks of corn, or kill cattle in the night; 
bail; to counterfeit lottery-tickets, 
stamps, exchequer bills; to blanch copper and mix 
wiliully to destroy any ship; to as 
sault a privy counsellor in the execution of his 
office; to steal a pump from any ship; to burn any 
any wood or coppice; to return from transporta 
tion; to take a reward for the recovery of stolen 
goods; to tear, spoil or burn the garments of any 
person in the street or to engage in smuggling. 

The Black Act in the year 1736, which was 
some nine years after the formation of the Junto, 
added to the list: To appear in disguise in any 
forest, path or heath, and wound or kill deer; to 


less 


so the 


to personate 


it with silver 
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rob any warren of rabbits; to steal fish out of any 
river or pond; to cut down a tree in any avenue Oo! 
orchard; to set fire to any house or barn—these 
acts were punished by death; to send threatening 
letters, anonymous or signed by fictitious 


valuable thing; 


names, 


demanding mone, venison or othe 


to break down the ledge or mound of any fish pond, 
whereby the fish might escape; to damage West- 
minster Bridge; to enlist in the service of any 
foreign prince without his Majesty’s leave; to 


steal sheep or cattle; to steal linen, fustian and cot 
ton goods and wares from bleaching fields; to cut 
or destroy velvet in the loom; or to destroy any 
tools used in the weaving of velvet; to forge any 
debenture bond relating to the duties of excise upon 
beers, cider and hides; ; lrawbacks on wines 
and ales; to steal from the person to the value of 
five shillings—all these were punished by the dread 
ful penalty of death 

Yet, this was the 
and Pope of Burke and Wilberforce, 
More! 

In the year 1810, Lord Holland in a Debate in 
the House of Lords, declared that no less than 
234 offences were punishable by death 

I have 
this count. 

In 1763, frequent mentio1 made, in 
magazines and newspapers, of dies of malefac 
tors, conveyed aiter executio! to Black Heath, 
Finchley and Kennington Commons or Hounslow 
Heath, for the purpose of being there permanently 
suspended. 

“In those days,” says Charles Knight in 
“History of London,” “t proach to London 
on all sides seems to have lain through serried files 
of gibbets, growing closer an thronged as 
the distance from the city diminished, till they and 
their occupants arranged themselves in rows ol 
ghastly and grinning sentinels along both 
the principal avenues way of a high tem 
ple of the gallows, in a central point toward which 
all these ranges might be supposed to converge, 
stood Temple Bar with its range of grinning skulls, 
beneath which, when the gory first 
stuck up, Horace Walpole saw the industrious idle 
of the city lounging of spy 
through which passengers were allowed to 
at them for the small charge of one-half-penny 

Whole counties were covered by the gibbete« 
remains of human beings, the air w: 
the stench of rotting limbs, and belated travelers, 
hurrying over the heaths, were startled at eacl 


lonely cross-road by swaying bodies hung in chains 


England Hale, of Addison 
and Hannah 


not had the opportunity of veritying 


the books, 
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more 


sides ot 


heads were 


with ample store olasses, 
peep 


is poisoned by 


and glistening i the n nlight with ghastly 
horrors. 
In the year 1816, at the very time when Sit 


pleading for the repeal of 


a child in Newgate 
prison, not ten years of age, under sentence of 
death for stealing an article in excess of the value 
of one shilling. The Recorder of London 
ported to have id tl “it v intended 
force the law strictly in the future, to 
some check, if possible, to the incre 
ful depravity.” 

English conservatism was strangely stubborn, 
and resisted for years all movements of reform 
The scalding tears and blood of thousands 


Samuel Romilly was 


sanguinary laws, was 
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to n 
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ase of youth 
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finally triumphed; the self-sacrificing labors 
Howard, the caustic wit of Sydney Si: >. ( 
quence of Brougham, the white-soule 
of Romilly, and of Sir James Scarlet 
Abinger, acting on the quickened intelligence and 
sensitive cience of the nineteet pre 
vailed at last, and this barbarous « 
its attendant horrors, passed into | 
to be con pared to that reguilatior 
tion which denied to suspected he é 
sistance of the law. 

This result was attained but s the 


vances being y reig 
George IV., William IV., and Victoria. It was 
not 1861, by a general consolidat 


punishment by death was « 
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arrival at Chester. At a single en 
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U. M. ROSE: TWENTY-FOURTH PRESIDENT OF THE 
AMERICAN BAR ASSOCIATION 


in 4rkansas—Prepared First Digest of State Reports—Declines 
S. Senate 
Wide Range of Intellectual Interests—Appointed as Representative to 
ference—Foreign Travel—Translation from the German* 





Important Litigation in Which He Ap 


PuGH 


of the law has always been considered a jealous 
mistress, who refuses her favors to him who at- 
tempts to divide his affections, but Judge Rose 
was an exception to this rule. He was able to 
shower his attentions upon the languages, history, 
philosophy, romance, biography, travel, art, and 
sven poesy, and still receive all the favors that she 
had to bestow. 

He came to Arkansas from Kentucky, his na- 
tive state, and began his professional career at 
Batesville when just twenty years of age. The 
entire state of Arkansas at that time did not con- 
tain a population exceeding one hundred thousand 
and Batesville then was a small and crude village, 
but he always referred to it as an exceedingly 
pleasant place to live. There was not a railroad 
in the state and all the practice he did outside of 

satesville had to be done under the most adverse 

circumstances. He had to ride horseback a hundred 
and twenty-five miles to reach Little Rock, the state 
capital, but he always rode it in two days, which 
was unusual speed. When he was twenty-six years 
old, he was appointed chancellor of the chancery 
court held at Little Rock, the only chancery court 
in the state. Its jurisdiction in some matters was 
coextensive with the state. Judge Rose continued 
to reside at Batesville for two years after he re- 
ceived this appointment and then, when Little Rock 
fell into the hands of the federal troops during the 
Civil War and the capital was transferred tem 
porarily to Washington, Arkansas, he moved to the 
latter town and resided there until the end of the 
war 

At the close of the war he was out of office 
and removed to Little Rock and formed a partner- 
ship with Judge Watkins, formerly chief justice 
of the state and a very accomplished lawyer. This 
partnership continued until Judge Watkins’ death, 
in 1872. The firm had a very large practice from 
the beginning. 

There were then twenty-three volumes of the 
reports of the decisions of the Arkansas Supreme 
Court and no digest. So, immediately upon re- 
suming the practice, Judge Rose entered upon thé 
work of digesting these reports and finished this 
work and published his digest, known as Rose’s 
Digest, in 1867. It was a splendid work, the first 
of its kind in the state, and gave him a great repu- 
tation among the lawyers. At this period of time 
a few lawyers at Little Rock did nearly all the 
practice in the Supreme Court, and the reputation 
which Judge Rose had made by his digest, and that 
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of Judge Watkins as a forme: 
Supreme Court, gave their firm a large share of thi 


practice. They appeared o1 ne side or the other 
of nearly every important case and their practice 


became quite lucrativ: 

Soon after he opened his office in Little Rock 
what is known as the carpetbag rule began in A 
kansas. It would be inexcusable to define 
Arkansas lawyers the term “carpetbag rule,” bu 


since this article is written for lawyers all over tl 
United States, it may be proper to state that tl 
was the darkest period of Arkansas’ history. Cot 
ditions during the war were contentment and ha 
piness compared to it The political leaders were 
strangers to our people—the backwash of an in 
vading army—having no sympathy with our tradi 
tions and no patience with our weaknesses. The 


more complete the change hich they brought 


about in our institutions, the better they weré 
pleased. Our former slave vere by them made 
our masters, being placed up ir juries to pa 
upon our controversies and stu usly taught that 
they were our equals, if not r superiors Phis 
was intolerable, and vet it had t erated 

But these chat blessing all 
the technicalities of commot pleading were 
swept away and code pleadings is established in 


Arkansas. Judge Rose had bee: skilled common 


law pleader and along with other such lawyers had 
thus won many victories in court over the unskilled 
lawyers of that day. Many of the best lawyers re- 
sented the simplifying ot our practice, which, they 
said, placed a premium on ignorance. They were 
called the recalcitrants. Judge Rose was not one 
of these. He was far too good a lawyer and much 
too good a man not to welcome any change which 
made it easier for a litigant to obtain justice in 
the courts on the merits of sé Moreover, 
the simplicity of code pleading fitted in quite well 
with his fine diction and clearne statement, and 
he became at once one the finest code-pleaders 
The carpetbag rule was ended, with the epi 
sode known in Arkat isto1 s the Brooks 
Baxter War. Brooks, a carpetbagger from Ohio, and 
Baxter, a former justice of the Arkansas Supreme 
Court, had opposed each other for the office of 
governor at the general election in 1872. Brooks 
had the support of the Democrats and probably re 
ceived the most votes, but the carpetbag legislature 
considered Baxter better for their designs and de 
clared him elected. He immediately took the oath 
of office and entered upon the discharge of his du 
ties, but his independent course of action displeased 
the Republican leaders, who were in charge of all 
the departments of the state government, and they 
decided to oust Baxter and it Brooks in ofhce 
In attempting to ac plish this they resorted t 
arms, and th voks-Baxter War 
Judge Rose had known Judge Baxter when 
they both lived at Batesville and had a high regard 
for him. Moreover, | ucumen as a lawyer caused 


e resu was the 


1 j ‘ 
] + 


him to realize the advantage resulting from the 
action of the legislature in declaring Baxter elected 
However, they all ki that the final decision must 
be made at Washingt ind that a man of great 


judgment and tact 1 t be t there to present 
the matter to President Grant judge Rose was 
is largely through 


chosen for this missi 





hief justice of the 


his consummate diplomacy that the President was 


saxter. 


induced to decide in favor of 
This was the end of carpetbag rule, and as the 
t 


result of his valuable services to the people in this 


critical period, the legislature, in 1877, tendered 
Judge Rose the office of United States senator from 
\rkansas, but he declined. The burdens and re 


sponsibilities of public office did not appeal to him 
and he accepted few of the many commisisons 
which were tendered him and none where he did 


not feel that acceptance was absolut necessary 
for the good of his people. He served upon the 
commission of three to straighten out the tangled 


finances of the state which had resulted from the 
terrible misrule of the carpetbag government, and 
this office he filled with his usual ability but with- 


out any reward save the consciousnes f duty well 
performed 
The first very important litigation in which 
he was engaged after he opened his office in Lit- 
tle Rock involved the title to nearly all of the land 
upon which the City of Hot Springs w situated 
Hot Springs had become a considerable town at 
that time and by reason of its peculiar location, in 
a narrow valley, in which all of the springs of hot 
water are located, the land had become exceedingly 
valuable. Henry M. Rector, a forn é ol 
Arkansas, Mr. Gaines, a prominent citizen, and a 
man by the name of Hale each claimed ownership 
to the land and each had possession of a portion of 
it. Judge Rose represented Mr. Gaines, but after 
)me investigation he concluded that ne of the 


claimants could establish title to the perty and 
that it all belonged to the Government He, there 


tore, urged them most earnestly to agree to a par- 


tition among themselves before the Government 
should intervene, but they were all very obstinate 
men and no agreement could be brought about. 
Finally, the Government brought suit against them 
and prevailed (Hot Springs Cases, 92 S. 698 


In this litigation General Albert Pike, ano 


great Arkansas lawyer of that peri 

Rector, and this is the case he referr« t ( ‘ 
wrote in his autobiogranhy many years later that 
he would have had money enough to publish his 
work on the maxims of the Roman and French law 
“if the Supreme Court of the Unite States had 
not, in violation of all law and justice, deprived 


Henry M. Rector of the hot springs to which he had 
as good a title as I have to the pen that I am now 
writing with.” 

However, after this decision, v mpletely 
upheld the opinion of Judge Rose, Congress passed 


an act which gave the right of purchase at a 


nal price to those who were in actual possession of 
the land, and in the litigation which ensued under 
this act Judge Rose succeeded in gettin the United 
states Supreme Court to hold that t case was 
no exception to the rule that the possession of the 
tenant was the possession of the landlord, and 
since nearly all of the land was being held under 
lease from one or another of these parties the final 


result was that they got nearly all of the land for 
| 


a nominal consideration (Rector vs. Gibbon, 111 
J 


U. S. 276, Goode vs. Gaines, 145 U. S. 141, and 
Gaines vs. Rugg, 148 U. S. 228) 

\nother very important case which Judge Rose 
had in the United States Supreme Court resulted 
from the effort of Jay Gould to obtain control of 


the Memphis & Little Rock Railroa [In this liti- 
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JUDGE U. M 


ROSE 


published articles on “Some Controversies of Mod 
ern Continental Jurists.” He studied philosophy 
and wrote informing essays upon it. He studied 
the classics and knew them thoroughly. He studied 
the sciences and kept up with all the discoveries of 
science and the resulting inventions. He read all 
history, and there was nothing of importance re- 
corded he not familiar. He read 
most of and romances that had been 
written in the languages he understood, and his 
translations of French and German poetry, while 
not voluminous, manifest marked poetic genius. 
He read all the worthwhile books of travel. He 
made a thorough study of the French bar, and one 
of his most delightful addresses was one on “Trial 
by Jury in France,” delivered before the Missouri 
Bar Association in 1900. 

In addition to his extensive reading and pro 
work, he took a keen interest in politica! 
affairs and was chairman of the Democratic state 
central committee for years. He headed the Ar- 
kansas delegation to the national convention which 
nominated Grover Cleveland for president the first 
time. The alphabetical position of his state placed 
it near the head of the list, and as the vote was 
taken again and again he cast her entire vote for 
Cleveland and thus exerted a considerable influence 
in bringing about his nomination. He was fre- 
quently called upon to deliver addresses, particu 


larly | and was generous in 


which 
p etry 


with 
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the 


was 
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his acceptances, so that he addressed bar associa- 
tions in many of the states, east and west, through- 
out the country. All of his addresses were carefully 
prepared and nearly all of them published and dis 
tributed among his friends \ few of them have 
been collected and published, in a volume edited by 
George I. Jones, of Chicago, and they make delight- 
ful reading, especially for lawyers 
A partial list of his published addresses shows 
the wide scope of his endeavors, and a study of 
them shows the depth and variety of his learning. 
In 1882 he read before the American Bar Associa- 
tion a paper on Titles of Statutes, and in 1893, on 
Trusts and Strikes. In 1896 he delivered an address 
before the Virginia Bar Association on Law Reform 
—Coke and Bacon. In 1901 he read a paper before 
the Pennsylvania Bar Association on The f 
Constitutional Law. On the one hundredth anni 
versary of the birth of lelivered an ad 
dress in New York City on Abraham Lincoln. At 
the second Hague conference he delivered an ad- 
dress on Immunity fr Capture of Private 
Property’ at Sea in Time of War. This address 
was prepared in French, but upon the insistence 
of one of his fellow American ambassadors he trans- 
lated it into English and delivered it in that lan- 
guage, another instance of his modesty, for he spoke 
beautiful French and would have charmed his 
hearers by his perfect pronunciation; but out of 
consideration for this American ambassador, who 
could not speak nor understand French, he delivered 
the address in English. It is said that Judge Jere 
miah S. Black, one time e of the Supreme 
Court of Pennsylvania, attorney general of the 
United States, and secretary of state under Presi- 
dent Buchanan, in introducing Judge Rose on the 
occasion of one of his addresses, concluded his very 
short introduction with these words: “I now have 
the pleasure of introducing to the most 
scholarly lawyer on the globe, Judge U. M. Rose . 
In 1892 he published Constitution of 
Arkansas of 1874 with annotations made by him- 
self, and it was a most helpful work to the profes- 
sion. His modest that work is 
illustrative of his character, and a quotation therein 
shows to whom he was indebted for some of the 
beauty of his diction. The quotation is from Dr. 
Johnson and appears in the introduction to the 
first edition of his dictionary. To my mind, as to 
Judge Rose’s, it seems the excuse for the 
creep into all our 


ce will surprise 
vigilance, slight avoca attention, 
the mind will darken learning, 
in trace his memory 
which yesterday he 
I which will come 


the uohts tomorrow ’ 


Rise o 


, 
Lincoln he 


chief justi 


you 


the 


introduction to 


ninest 


41 


errors and misprisions that 
efforts: 


must 
“Sudden fits of inadverten 
ms will seduce 


and casual eclipses of 
and the writer will often in \ 
at the moment of need for that 

knew with intuitive readiness an 
uncalled into his 


) S to 


He was a happy after-dinner speaker, always 
speaking extemporaneousl\ His vast fund of 
knowledge and exnerience were drawn upon on 
such occasions with the greatest ease, and his 
natural wit and humor illumined all his speeches. 


] Sestatiin af the 
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was so universal that jealousy and envy of him were 
was unabated 
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Rock in October, 1905, when he responded to tl 
toast, “The President of the United States I 
is probably the only one of his afte iner speeches 
which was taken down in shorthand a1 reporte 
It is as perfect in structure and diction as if it 
been written with the most meticulous care 
was obviously extemporaneous It made such a1 
impression on Mr. Roosevelt that 
an ambassador to the Hague Peace | erence ‘ 
along with Mr Joseph Choate and General H 
Porter. The conference met in 1907 

While his associations at this conference 
lasted eight months, were except sant 
and agreeable, and while his reputa 
mat and a scholar was increased |! i 
tion in its discussions and deliberatior ind o1 
account of his perfect mastery t Frenc 
language, which was the official lar e of the 
conference, he was disappointed with the result 
was heard to say on ns etur | 
that the countries Eu t I 
exception of France, did not desi | 
but merely to regulate it, which, 
possible. This was his last great w 

He was now past seventy, full nors at 
in comfortable financial circumstances So he re 
tired from the active practice and devoted the 
remainder of his life to study and t He had 
alwavs enjoved travel and was quite r wit! 
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to tell with a great 
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the vender fi 
1 pri e with ea eT 
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him to buy and reducing. the 


treaty. Finally 


the recular price for it, he exclaimed to Judge Rose 
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that his Mohammedan religion would not permit 
his selling the holy book for less k as 
flash. Judge Rose replied that his Christian religi 
would not permit of his paving that mucl Rag el 
end he bought the book for about half the price he 
named by ler as the minimut 

his When he would tell this storv Judge g 
Rose used to express the hope t 


the ven 

religion 

would forgive his disciple for thus doing violence 

to his religion th 
The legislature of Arkansas of 191 vO vear 

by concurrent resolution ordered 

Rose placed in e Hall of Fame ire 

This statue, a splendid likene 

with the natural pose with which his friends are a | 

familiar, was completed during the World War, , 

and his widow, who was then living, refused to 


after his death, 
statue of Judge 
at Washington 


permit even the slight interference with our efforts ; 
to win the war that appropriate unveiling cere = 
monies might entail, and this action of hers was aa 
entirelv consistent with the unselfish patriotism of 


The statue is sur 


1 Americans 


her distinguished hushand 


rounded bv those of other distinguishe 
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with his own translation of 


So fare thee well thou silent house; 
With saddened heart | bid adieu, 
Not knowing where my way shail lie, 


Still hoping peace may dwell with 


\- 


» fare ve well, my faithful friends, 

leave with troubled mind; 
Chough fortune smile on other lands, 
l I left behind. 


think of those 


So fare thee well, oh lady mine; 
My path from thine afar off lies; 
Give me once more thy gentle hand, 


Nor doubt the love that never dies. 


Sleep sweetly through the dewy night 
Until a better morning break; 


shall bring 


morn thine eyes alone 


For me no rising dawn 


can make 
And when in other days I come, 

I find no change in thee, 

I shall be rich though Fortune frown, 
thou art all the world to me.’ 


DEPARTMENT OF CURRENT LEGISLATION 


Punishment for Crime 


By Josern P. 


Recividism 


HE tre t recidivist continued in 1927 
‘ | 

e the 1 esting portion of punitive leg- 

f recidivism is not a new 

nt legislation testifies 


V11 the commu! t that the char- 
nto consideration 
\\ hich 


of his incar 


acted in 1927 

person whose 

rr e ( ted vith the ri ht 
r en ment Oo 

cal functions 

, ng to leave it t 

9 ular case. there 
the court only 

. shee 4 then ft pro! ince the sentence 
a ee the legislature In 1927 this 

; 334: Michigan 

sa chapter 634: North Dakota 

’ 263 In chapter 

NA ; vhat different point of view 
s one for which. had it been 


West Virginia, 
th Carolina 


((HAMBERLAIN 
1 first offense, the person might | » bee ‘ntenced 
ti ( ght have been sentence 
to life, then he shall be given life; if it is one for 
which he might have had an indeterminate sentence 


offense, then the sentence shall be an in 
determinate sentence of twice the length of the term 
for a first offense, with life as the maximum 

California and Oregon shut out the possibility of 
a sentence being shortened by parole by forbidding 
parole in case of a fourth term 

For second and third convictions of felony there 
are several changes in the existing law, but here the 
legislator is willing to allow a wide latitude to the 
Judge in the length of sentence. Oregon, chapter 334, 
provides that in case of second or third convictior 
of felony, the sentence shall not be less than the long 
est, or more than twice the longest, term of imprison- 
ment iblished by statute for the offense. Michigan 
chapter 175, applies the same rule to a third offender. 
Minnesota tried this system, but changed it by chap- 
ter 236 by providing that if the subsequent felony is 
the had it been a first offense, 
would have been an indeterminate sentence, then the 
convict an indeterminate sentence, not less than 
twice the minimum or not more than twice the max- 
imum sentence for the same crime. Michigan applies 
a different theory to third offenders whose term may 
be not less than one-half the longest or more than one 


for the first 


est: 


such that sentence. 
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and one-half times the longest statuory term for the 
crime for which they are convicted 

A criminal may be punished as a recidivist whether 
his recidivism be discovered before or after sentence 


California, chapter 631, allows the amendment of the 


indictment or information to charge a prior conviction 
on order of the Court without action by the Grand 
Jury. After sentence, and before it is expired, the 
District Attorney of the county where the conviction 


was had, must file an information on discovering the 
fact of former convictions, and then the defendant 
must be given a trial and, if guilty, he shall be re 
ich would have been 


sentenced “for the sentence wl 
legal at the time of his conviction for a recidivist.” 
Oregon, chapter 334, is ithe same as California, pro 
viding for resentence. North Dakota, chapter 126, is 
to the same effect except that the sentence is declared 
to be a new sentence in which credit is given for time 
already served. Michigan also expressly provides for 
a trial on information without the formality of indict- 
ment, before the judge in whose court the accused is 
entitled to a jury trial, and each side is entitled to five 
peremptory challenges. Oregon and Minnesota, chap- 
ter 236, make it the duty of prison and police officers 
to inform the prosecuting attorney if they learn of 
any previous conviction of a person whose trial is pend 
] 


een convicted 


ing, or who has already 
Parole and Probation 


Parole and probation are based essentially on the 


character of the prisoner, the probability of his “going 
straight” on release, so it is evident that the previous 
criminal record of a candidate is an element for the 
Judge or parole authority to consider. The legislature 
has given evidence of impatience with judicial and ad 
ministrative leniency in this branch of criminal treat 

ment, as it has in respect of sentences 
Probation is denied by California, chapter 770, to 
persons who have previously been convicted of felony, 
in the state or elsewhere, a decided stiffening of the 
act, since probation was only refused formerly in a 
case of prior conviction of a few very serious offenses 
of violence. Michigan in her Code also limits her 
parole law by refusing its benefits to a person who 
has been twice convicted of a felony, and forbids parole 
of any recidivist before the expiration of his minimum 
term of service without the approval of the Judge who 
sentenced him, or another Judge of the same court 
The Wolverine legislature thinks that persons convicted 
of “robbery while armed, breaking or entering an oc 
ht time” are clearly 


cupied dwelling house in the nig 
their sentences, tor it 


not deserving of a lightening of 
adds them to the list of those not allowed parole, for- 
merly consisting only of murderers or traitors. Cali- 
fornia takes very seriously as a test of character of 
the criminal and of his danger to society the fact of 
his being armed with a deadly weapon at the time of 
committing a felony, or even of his having one in his 
possession when arrested, for such a person is re 
fused probation, a wide extension of the earlier statute 
which applied the rule only in the case of a few crimes 
of violence in the perpetration of which a deadly 
weapon was used. Judges are admonished to make 
probaiion a real factor in character building by requir- 
ing probationers to work for the public if they do not 
find private employment They may be lodged in 
the county jail during probation or held in road camps 
or on farms. The tort to the individual injured by the 
crime, as well as the wrong to the state, may be taken 


into consideration hy the Tudge who may, in the order 














of probation, require the convict to apply his earnings 
to reparation. Obliging the erring person to consider 
thus his civil responsibility for his actions and his 
duty to provide for his family before he can use his 
money for his own purposes, is 2 plain way of impress- 
ing on him the normal requirements of life in society, 
which will tend towards that “reformation and re- 
habilitation of the probationer,” which the court ts in- 
structed to keep in view. 


Sentence 


A specialized form of treatment of recidivism is 
the well known custom of treating more severely a 
second conviction for the same crime. This treatment 
may have two reasons: first, as in the case of recidivism 
generally, that the repetition of the same offense is evi- 
dence that the offender has become an enemy to society 
and should be punished as such and not as an erring 
member of the social order who has strayed; second, 
that it will be much easier to convict on a first offense 
if the punishment be light, while the certainty that the 
severe penalty is to be meted out only to a confirmed 
offender will render passage of the Act easier. An 
interesting case is the Nebraska amendment, chapter 74, 
of the statute punishing poultry stealing. [ormerly the 
penalty was ten days or six months in the county jail 
or one to three years in the state penitentiary. The 
wide difference between the minimum and maximum 
gave judge and jury and prosecutor a chance to fit the 
punishment to the conditions of the offense and the 
character of the accused. The legislature desired to 
lengthen the maximum to five years, but evidently hesi- 
tated to do so and give the power to sentence for so 
long a term in every case. So it made a difference 
between first and second offenders, fixing the penalty 
for the first class at ten days or six months in the 
county jail, or up to one year in the penitentiary, and 
making the second offense a felony, punishable by a 
penitentiary sentence of from one to five years. An- 
other instance is Rhode Island, chapter 1024, which 
raises the penalty for selling narcotic drugs illegally, 
from a maximum of one hundred dollars fine or one 
year imprisonment, to three hundred dollars or two 
vears, and also on a second conviction sets a penalty 
of one thousand dollars or five years in prison, or both 
rhe persistent violator who is caught for a third time is 
imprisoned up to ten years. The lawmaker looked with 
such determined enmity on the person who unlawfully 
possesses narcotic drugs with intent to dispose of them 
unlawfully that, by chapter 158, he established a min- 
imum of five years in prison or two thousand dollars 
fine, or both, in place of a maximum of three years 
with the same limit on the fine. It is curious that the 
same legislature at the same session dealing with phases 
of the same subject should in one instance fix a min- 
imum and allow the court such latitude to exceed it, 
and in the other fix a maximum, so that the court 
could show leniency by a very short sentence, but could 
not use its judgment the other way. Society, expressing 
its ideas through the legislatures, is not sure how far 
judges should be given latitude in sentencing prisoners 
so that, instead of the grading of first and second of- 
fenders, the minimum and maximum alone should be 
fixed, and the judge who hears the evidence and sees 
the prisoner be permitted to decide, with those limits, 
of the best way to deal with a particular defendant, 
taking into account both the defendant’s own interest 
and that of society. A first offender may be clearly a 
dangerous person, the second offender may have no 
marks of a social enemy. Notably in the case of poul- 
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e twenty vears instead of 
+, sets a minimum of ten 
ns of a deadly weapon, and 
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d with the completed act. 


reaches the result differently 


1 convict who used, or at- 
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law punishing passing a 


t it, illustrates a third, and 
ling the punishment. Pass- 
$25 is a misdemeanor by 
Ne ida apter 150 In- 


presents a change from $50, 
incipal of severity to recidi 
he defendant had been pre- 
ny, passing any check would 


$25. <A very interesting in- 
limitation on judicial discretion is 
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nsylvania autgmobile code. 
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from the fourth offender and 
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would make the punisi- 
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itocratic as in 
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the case of fourth 


factor can only be held 

iber of days, and there is 
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the judicial arm 


the offender should stay in 
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ly more than the min- 
¢ to felonies, but 
g exception: selling or 


hicle of which the maker's 
ishable by a maximum 


fine of $5,000 or a maximum term of ten years or both, 
instead of being a misdemeanor of slight importance. 
This is interesting in connection with the use of mak- 
ers’ numbers as evidence in certificates of ownership 
of a car and to identify cars used in committing crimes. 

There is no clear tendency either to greater sever- 
ity or greater leniency in punishment. California, by 
chapter 889, reduces the minimum for murder in the 
second degree to five years from ten; Indiana, chapter 
203, cuts down the punishment for petty larceny from 
one to eight years in state prison or a year in jail, to 
a maximum of one year in jail or the reformatory. 
Perhaps to make conviction easier, a former clause 
making a second offense punishable as for grand lar- 
ceny is omitted. Grand larceny, too, is less serious, 
since the penalty is from one to ten years instead of 
one to fourteen. Again, for asault, the term is cut 
down from a minimum of two and a maximum of four- 
teen years to a minimum of one and a maximum of 
ten. The old clause favoring the well-to-do malefac- 
tor by allowing an alternative of a fine is out, so that 
everyone is equal before the criminal court when con- 
victed of this crime. Rather strong in its testimony 
of the social result of very harsh penalties is Indiana, 
chapter 201, which reduces the minimum for automo 
bile banditry from ten to five years, leaving the max 
imum at twenty-five. 

On the other hand, several states have increased 
the penalty for specified crimes. Wisconsin believes 
that leniency serves no purpose with criminals who 
hold minors for a criminal purpose and stiffens the 
former punishment of from one year in jail to three 
in the penitentiary, with a five thousand dollar fine, 
by making the maximum term the minimum, so that 
hereafter such persons will get from three years to life 
in the penitentiary, but without a fine, under chapter 
277. Nebraska, chapter 71, raises the maximum for 
robbery from fifteen years to fifty, leaving the mini- 
mum the same. Thus the legislature extends the dis- 
cretion of the judge. 

Penalties for arson are generally reduced, espe- 
cially the maxima. Nevada, for example, by chapter 
206, retains the minimum of two years for arson of a 
dwelling house, but changes the maximum from life to 
twenty years, and in other cases the ten year max- 
imum is cut to three, except where the burning is to 
defraud an insurer, when five years is the maximum. 
Indiana, chapter 44, divides arson into first and second 
degrees ; first, dwelling houses or appurtenant build- 
ings; second, other buildings, with arson of personal 
property separately provided for. The old law lumped 
them together and set a penalty of from two to twenty 
years ; the new law cuts the maximum for first degree 
to fourteen, for second degree to ten, and for per- 
sonalty from one to three years. Thus the new law 
gives greater standardization of penalty to fit the de- 
gree of offense, but also diminishes the court’s dis 
cretion to mete out a severe punishment to a par- 
ticular offender where the crime may not be so serious 
in degree but the circumstances or character of the 
accused militate against him. Rhode Island, chapter 
1043, raises the minimum to two years, from one, but 
lowers the maximum from life to twenty years in case 
of buildings. In case of personalty the maximum is 
raised from two to three years and a minimum of one 
vear inserted, while where the burning was to defraud 
an insurer, the prison term is cut to from one to five 
years, against two and ten as formerly. Washingtor, 
chapter 265, raises the grade of burning to defraud an 
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insurer to a felony from a gross misdemeanor. This 
great difference of treatment of the same crime is 
striking evidence of the lack of a settled opinion of 
the value of greater or less punishment.’ 

A reform much followed in Europe is consecrated 
in the Michigan Code. In case of a sentence condi 


2. Report to the National Crime Commission on European Methods 


and Ideas of Penal Treatment Dr. Louis N. Robinson 








tioned in payment of a fine, the judge may provide for 
payment in installments. The decrease in the value 
of money makes logical the change in the amount 
which makes theft grand larceny, from over $25 t 
over $100 in Indiana, chapter 203. New York, chapter 
679, also raises to $100 from $50 the value which prop- 
erty must have to make its theft second degree 
larceny 


REPORT OF MASSACHUSETTS JUDICIAL COUNCIL 


Recommends That Amount of Minimum Fines Be Increased to Conform to Decreased Value 
of Dollar—Urges That One Cause of Delay in Sacco-Vanzetti Case Be Eliminated— 
Material Increase in Entry Fees Proposed to Discourage Speculative Litiga 
tion—Would Extend Scope of Appeal to Supreme Court in Capital 
Cases—Judges Should Be Permitted to Express Opinion 
on Facts to Jury—Other Recommendations 


HE third annual report of the Judicial Council 
Tos Massachusetts has been filed with the gov 

ernor. It is numbered, “Public Document 
144,” and copies may be obtained at the Public 
Document Room at the State House 

The council consists of Hon. William Caleb 
Loring, Honorary Chairman, Addison L. Green, 
Chairman of Holyoke, Hon. Franklin G. Fessenden 
of Greenfield, formerly Judge of the Superior Court, 
Hon. Joseph J. Corbett of the Land Court, Hon. 
William M. Prest of the Suffolk County Probate 
Court, Hon. Frank A. Milliken of the District 
Court at New Bedford, and Messrs. Robert G. 
Dodge of Boston, Frederick \W Mansfield of Bos- 
ton and Frank W. Grinnell, Secretary. 

The council was created by statute of 1924 “for 
the continuous study of the judicial system.” 

The report opens with a quotation from Mr 
Justice Riddell of the Supreme Court of Ontario in 
which he said: 

“We . regard the as a business 
institution to give the people seeking their aid the rights 
which facts entitle them to, and that with a minimum of 
time and money We can not afford to waste either 
time or money.” 

Then comes a summary of all cases entered in 
all the courts of the Commonwealth during the last 
statistical year and an analysis of the cost to the 
Commonwealth of the administration of justice fol- 
lowed by a brief study of the business of the va- 
rious courts. 

The net annual cost of all the courts and the 
Industrial Accident Department is somewhat over 
$6,282,000, and the net annual cost of the entire ad- 
ministration of justice including the expense of 
jails, prisons, etc., is approximately $10,500,000. In 
view of this cost, the council says 


“Ts, 3 . 
It is possible to abuse the word ‘business’ in connec- 


tion with our courts, but an instrument of government that 
involves an annual outgo as large as does our legal system 


has unquestionably its business side, which also demands 


that the money be used wisely and economically, and that 
the system function harmoniously and without undue delay.” 





The council points out that practically all fees, 
fines and penalties were established pre-war 
times when the dollar was about twice its present 
value and that while wages, living and bt 
costs including taxes, have greatly increased since 


then, the cost to the criminal of violating the law 


alone has remained constant. The council recom 


isiness 


mends a general increase in the amount of mini 
mum fines. 

The subject of delay in civil cases 
cussed at length and various recommendations are 
taken up from a business point of view 

The present statutes provide for sittings of the 
full bench in Bristol, Worcester, and the western 
counties once a year in September and in Boston 
for the other counties in October, November, Jan- 
uary and March with a short special sitting for 
criminal appeals in May or June. The result of 
this arrangement is that unless cases are submitted 
on briefs without oral argument, cases from out- 
lying counties often have to wait for a year or 


more before they can be heard and decided. Cases 
in Suffolk and the neighboring counties, if tried in 
January, February or later, can not ordinarily be 
heard in the appellate court until the following Oc 


tober or November. The council recommends that 
the full bench should sit in Boston for the hearing 
of cases from all counties, that special days be 
assigned for cases from the more distant counties 
in order that lawyers coming from a distance may 
not be kept waiting in Boston, and suggests that it 
would be advantageous if the court could sit for 
the first two weeks more or less of each month in 
the year except in summer, if the work of the court 
could be so arranged, in order that cases from any 
part of the Commonwealth might be argued as soon 
as their records are ready 

The council also renews its recommendation 
of last year that the requirement for reducing the 
record of the trial to narrative form, which delayed 
the Sacco-Vanzetti case for two or three years, 
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endangered,” after discussion of the effect of the 
present law, the council recommends that the word 
“negligently” should be inserted in the statute. 

An important section of the gs deals with 
the subject of delays in capital cases. It is pointed 
out that much of the delay in the Sacco-Venzetti 
case was due to the requirement of the narrative 
bill of exceptions and that, although it is not gen- 
erally understood by the public the legislature re- 
moved that cause of delay in capital cases by a 
statute of 1925. 

Another cause of delay is referred to as the 
act extending the time for motions for new trial 
which was passed in 1922, The council recom- 
mends that the limit of one year, which existed be- 
fore 1922, be restored. 

The question whether the earlier practice of re 
quiring two judges of the Superior Court to sit in 
murder cases should be restored and other sug- 
gestions are discussed. The plan is favored of con- 
tinuing the practice of trial before one judge but 
extending the scope of the appeal to the Supreme 
Judicial Court in capital cases so that court shall 
have the same powers as are provided by the 
statutes of New York of reviewing fully every judi 
cial act of a trial judge including acts of discretion, 
such as the decisions on motions for a new trial on 
the ground that the verdict was against the weight 
of the evidence or decisions on the sufficiency of 
alleged newly discovered evidence to warrant a 
new trial. It is also stated that, “There should be 
one appeal as of right in a capital case, but there 
need be no more.” In view of the interest in this 
subject, the draft of the statute to carry out these 
recommendations is as follows: 

DRAFT ACT IN REGARD TO APPEALS IN CAPITAL 
CASES RECOMMENDED BY THE 
JUDICIAL COUNSEL 

In a capital case the entry in the Supreme Judicial 
Court shall transfer to that court the whole case for its 
consideration of the law and the evidence, and the court 


may order a new trial if satisfied that the verdict was 
against the law or the weight of the evidence, or because 
of newly discovered evidence, or for any other reason that 
justice may require. After the entry of the appeal in a 
capital case and until the filing of the rescript by the 
Supreme Judicial Court motions for a new trial shall be 
presented to that court and shall be dealt with by the full 
ourt which may itself hear and determine such motions or 


remit the same to the trial judge for hearing and determi- 
nation. If a motion is so remitted or if any motion is filed 
in the Superior Court after rescript, no appeal shall lie 
from the decision of that court upon such motion unless the 
appeal is allowed by a single justice of the Supreme Judi- 
cial Court on the ground that it presents a new and sub- 
stantial question which ought to be determined by the full 
court 

The report contains an extended discussion of 
the problems of the Supreme Judicial Court and 
sixteen different plans which were suggested to 
the council are stated. They are then taken up and 
discussed separately with an expression of opinion 
in regard to each of them. 

The council advises against an intermediate 
appellate court or an appellate division of the Su- 
perior Court. It advises against an increase in the 
numbers of the Supreme Judicial Court on the 
ground that 

“The court has stood as a small court for over one 
hundred and forty years, and as such, with the longest 
continuous existence of any court in the country, it has 
acquired a deep seated respect and prestige in the minds 
of the people of Massachusetts, which we believe to be 


b r 


one of the greatest elements of strength and value in the 

















































































government of the Commonwealth in the interests of all 
the people. We believe it would be a serious mistake to 
enlarge the number of this court.” 

It is also pointed out that an increase in the 
numbers ot that court by even one judge would at 


once increase the majority needed for the decision 
of cases under the traditional practice from four to 
five. The present number of the court is seven. 

A majority of the council recommends “after 
much consideration legislation re- 
lieving the Supreme Judicial Court of all its nisi 
prius jurisdiction except admission to the bar and 
disbarment or other discipline of attorneys. Mr. 
Frederick W. Mansfield dissents from this recom- 


and discussion” 


this 


mendation for reasons stated and Judge Corbett 
reserves his right to dissent. ‘This is a subject 
which has been a matter of discussion for many 
years and upon which there has been much dis 


agreement among members of the bar. The reasons 
for and against the plan are clearly stated in the 
report for public consideration. All agree that the 
justices of the Supreme Judicial Court are at pres- 
ent overburdened with the pressure of work. The 
practical question is what is the best method of 
relieving them of some of the pressure so that the 
court may function better as a court of last resort. 
Under the plan recommended by the majority oft 
the council, single justice sessions of the court 
would be discontinued, all equity cases would be 
brought in the Supreme Court, and all prerogative 
writs not in the nature of, or incidental to, appeals, 
would also be heard in the Superior Court. Writs 
of mandamus, prohibition and certiorari directed to 
a lower court and falling within the ginal supe! 
visory jurisdiction of a court of last resort would 
be dealt with by the full bench of the Supreme 
Judicial Court, instead of in a single justice session. 
It is stated that all the justices of the Supreme 
Judicial Court believe that the single justice ses- 
sions should be abolished. The more detailed dis- 
cussion of the reasons of the majority and of Mr. 
Mansfield’s dissent are too long to quote, but de- 
serve careful consideration. 

One other subject upon which the council is not 
unanimous is the proposal to repeal the statute 
which prevents a trial judge from expressing to a 
jury any opinion on the facts of a case even though 
he makes it clear to the jury that they are not in 
any way bound to follow his opinion, but are to 
make up their own minds and to consider any view 
which he may express merely for what it is worth. 
This was the practice in Massachusetts before 1860 
and is today the practice in the Federal courts. The 
majority of the council, for reasons which are stated 
at length, recommend the repeal of the statute so 
that the practice in the state courts shall be restored 
to what it was before 1860 and what it is today in 
the Federal Courts. Mr. Frederick W. Mansfield 
also dissents on this recommendation and Judge 
Prest reserves his right to dissent. Mr. Mansfield’s 
reasons are expressed at length in the report. This 
question, like the question of abolishing equity ses- 
sions of the Supreme Judicial Court, is one which 
has been much discussed and upon which judges and 
lawyers have disagreed. The reasons for and against 
the plan are stated clearly for public consideration. 

The following quotation indicates briefly the 
reasons for the recommendation of the majority: 

“A majority of the council believes that as time goes 
on it is more and more important to honest, poor litigants 
who can not, or do not, have as shrewd, able and skillful 
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lawyers as their opponents, that there should be 


tent unmuzzled judge on the bench whose sole duty is to 


a compe- 


do his best to see that justice is done impartially. This is 
our understanding of the common law function of a judge 
in accordance with the best traditions of the profession and 
of the public service. : 5 

“Jurymen are drafted from their private affairs, often 
at serious loss to themselves. If called upon to decide any 
important and difficult question outside of a court room, 
we believe that practical men would expect to hear what a 
trained man, specially employed to sit with them and lis- 
ten to a case fairly, thought about it in order that they 
might consider his views before making up their own minds 
We do not see why men should not have the same assist- 
ance inside of a court room. The question seems to us one 
upon which the judgment of the laymen of the community, 
who serve on juries, is likely to be as good, if not better, 
than that of lawyers. bg? 

“The right to jury trial, guaranteed by our constitu- 
tion, contemplates a trial before citizens of the same vig- 
orous intelligence as of old, who can be trusted to listen 
to the judge’s view if he feels that the case calls for a state- 
ment of them, and at the same time to follow his direction 
that they must make up their own minds and that it is 
their own judgment which is to govern. We be- 
lieve that the statute of 1860 is a reflection upon the brains, 
courage and good sense of those of our people who are 
subject to jury duty, and that it should be repealed. It 
should not be left to partisan lawyers alone to deal with 
the facts, especially as the skill of one may greatly out- 
weigh that of his opponent rhe jury 
assistance in verdict 
them by the only trained and impartial mind participating 
in the trial.” 

Mr. Mansfield, in his dissent, belie) 
change is unnecessary and inadvisable 


should have all the 
may de given 


arriving at a just whicl 





“I am not impressed by the argument that under our 
present law the judge is ‘muzzled.’ He has a right to com- 
ment on the testimony even now and as a practical matter 
it is usually a very dull judge who can not, and does not, 
intimate to the jury what his opinion is of the evidence. 
But whether the judge is muzzled or not under the present 
law I very much fear if it is changed that the result will 
be to take the muzzle off the judge and put it on the jury.” 

Another matter which has been much discussed 
in recent years is whether special justices of the dis- 
trict courts should be allowed to continue to prac- 
tice before other judges in the same court in which 
they are special justices. The council states that 
they consider the present practice allowing it a 
serious blemish in our judicial system which breeds 
distrust of the courts. They express the opinion 
that the whole practice should be stopped. The 
difficulty with stopping it absolutely at the present 
time is that in some of the smaller judicial districts 
in the state the compensation provided for a special 
justice who only sits when the regular | 
him in is such that it is supposed to be impracticable 
to secure competent special justices unless they are 
allowed to practice in the court in their own district. 
While recognizing this practical difficulty in small 
districts, the council the o that 
there is no such difficulty in large districts and that 
a start should be made by legislation stopping the 
practice in all districts except those smaller ones 
where it is clear at present that legislation 
would prevent the community from having proper 
judicial service. 

The Council also recommends an act to extend 
the rule-making power so that the Courts may pro- 
vide for declaratory judgments. Various other 
subjects are dealt with including a renewed recom- 
mendation to allow waiver of jury trial in criminal 
cases other than capital cases. 

FRANK W. GRINNELL, 
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December 7, 1927. 
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[TAl nd Prohibition. By 
S Arcl Stevens New York and Phila- 
delpl I I Company. Pp. 15/7, 
$2.50 There no great contention today over the 
theoretical qu f the rights of the separate States 


or their d é ese rights. Mr. Stevenson 
can quote ublican and Democratic authorities 
in behal r exe s¢ the States of func- 
tions of gove t ich mat tendencies threaten 
to devol\ lread levolved on the national 
government e real problet ere is not one of 


political question of getting 


the States 1 es which, because 
of their ineft r neglect and the greater re- 
sources, mot ind organizati f the National 
Government ( y taken over by the latter. Also 
the national iousness has become more real and 
dynamic than the State consciousness, at least in many 
of the State nterests are felt to be national and 
in need of nat ire that vere local The loss 
and evil ibstitution of national for local 
action Is re |, but the remedy has not been found, 
nor does M: enson suggest what it might be 

His « le he wisdom and the right of 
national e matter of prohibition. Such leg- 
islation, he sable from the point of view 
of expedi ndamenta wrong in political 
principl the unwisdom of prohibition, his 
argument is valid against State prohibition 
as against N ilthough he later argues against 
National pt on the ground that the large ma 
jority of the States had already adopted it and that 
destruction trol of the liquor traffic might safely 
be left to the States 

Che ent f the book, however, is the 
claim that t Tenth Amendment the States lim- 
ited their ov wer and the power of Congress to 
amend the | titution, by forbidding forever any 
delegation t ! ercise by Congress of the reserved 
rights « themselves all mat- 
ters not « delegated to the National Govern- 
ment, and that t control of the manufacture, sale 
and use of nd the deter ition of sources of 
taxation be to the States alone \gainst Mr. Ste- 
venson’s vit layman who agrees with him as to 
the desirabilit the largest possible measure of local 
self govern ind the smallest possible measure of 
legislation <¢ kind may ld 

] [hat prohibition was not imposed upon the 
States | t tional Government or bv a decision. 
of the Supre Court It was self imposed by the 
States ther es, whose representatives in Congress 
submitted their own con- 


at the demand of 


stituencies t Amendment w of their own accord 


23 


If States’ rights were 


Mr. 


the States proceeded to ratify. 
abridged, the States themselves abridged them 
Stevenson’s real quarrel must be with them. 

2. That only 13 of the 48 States were in exist- 
when the Tenth Amendment was adopted and 
that these 13 set up what Mr. Stevenson regards as 
the irrevocable and indissoluble Trust of a National 
Government to which no new powers abridging the 
reserved powers of the States might ever be dele- 
gated, and that of these thirteen, eleven, all but Rhode 
Island and Connecticut, ratified the Eighteenth Amend- 
ment The Nation did not coerce them. They 
charged the Nation with the responsibilities involved 
in the Amendment. 

3. That Mr. Stevenson’s proposal to clear the 
constitutional situation by submitting a new amend- 
ment providing that the Tenth Amendment shall not 
be understood as prohibiting any transfer to the Na- 
tional Government of the powers reserved to the States 
when the States desire to make such transfer by con- 
stitutional amendment, would seem to surrender the 
whole contention of his book. If the Tenth Amend- 
ment absolutely and irrevocably forbade for all time 
any such transfer, then no new amendment such as 
he proposes would be possible. If it did not, then 
the Eighteenth Amendment which the States adopted 
as convincingly and overwhelmingly as they could adopt 


ence 


his proposed amendment, was valid. And the Su- 
preme Court, as he recognizes, though he thinks 


wrongly, has so held 

+. That it is a great mistake to think that the 
American people, or the people of the several States, 
thought or think now of prohibition as an abridgement 
of their rights. There are, of course, people who so 
think, just as they resent game laws or traffic laws in 
the States, or federal laws with regard to tariff duties, 
or radio control, or immigration. But the real mo- 
mentum behind the prohibition movement comes from 


the feeling of the people that the liquor traffic and 
what it involved was an economic evil and was also 
undermining and destroying their rights. Here was 


a business which would not obey the law, no matter 
how the law was framed, even at its own demand. It 
fostered corruption and crime. The talk about the 
dreadful effects of prohibition in weakening respect 
for and in promoting crime is both tragic and 
amusing to those who know what the saloon and 
the liquor traffic did in the years before prohibition 
came. The Nation through the States, both as the 
people of the States and as the people of the Nation, 
came to prohibition because they were driven to realize 
at last that this was one business which could never be 
controlled except by extinction. It has not been extin- 
guished, but it is more surely on the way to extinction 
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than vice or theft. On economic, 
grounds the nation came at last a 
hibition, and Mr. Stevenson's 
the legal and constitutional g1 
Prohibition ot 
or accepted by 
ceived as a national body or imaged 
of State groups, in the interest of t 
liberty. Mr. 
Burke's words, “The peo} never g 
erties but under some delusio1 
recognizes the fallacy of this view 
order to be a people and also in ord 
largest measure of liberty, give up libe 
ing the state for his ow! nefit,” he 
citizen] delegated a portion of this 
to it, in order that he might find p1 
powers he reserved to himselt. 
or theoretically tenable, but a true p1 
“Every human being,” tl I 
and desires which he seeks to satisty 
can be fulfilled without injury to his fe 
State of society are rights 
recognize and which it is engage 
so, and those which cannot be fulfl 
to his fellows are not rights which 
to recognize ind defend. In the ; | 
hibition amendment the State, wheth« 
tionally or 
only after years of patient endu1 
facture and sale of liquor and 1 
saloons were socially and economically 
the rights of such traffic 
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and that its prohibition was in the inter: 
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| have und ( OOK OI great value 
of cases in ving constitutionality 
tion and abatement sections, the scope 
the powers ol € /epartment, a! 
seizures 
Chicag Tacos I. Gr 
Kon } } DY J Dec Tel 
| 1. Pa ( ew York Altre I 
[ \ +) 
lo appraise S Ok properly it 1s 
realize what it It is nota Te 
Law. It is ta ated WOrkK It is 1V 
ing part Of a serie indeed of two series 
inglish dress, it is one of the series, “Th 


Civilization,” and in its French original 
a series, “L’ Evolution de l’Humanité, 


contains some of the volumes of the other 


It is a section in a vast Universal History 


dressed not to the specialist in Roman 


] ] hy ; +} oe + 66 ' 
lisciples, but to the instructed “general re 


tact may excuse a certain looseness and 


or even occasional error in the statement 
rule, which however rarely if ever falsify 
historical picture which the 
no doubt disappear in a second edition 

His aim is to set out the factors in 
f the Re man law which are also tactors 
significance, what, in 
Justinian handed down to the Middle Age 
came to be what it was. It is an unfortt 


teristic of such a book that however well 


‘9 ' ore 
Will not be entirely 


reader acquainted with the matter will find 


are omitted or slurred to which he himself 
given prominence and what the reviewer 
must be discounted on that score. 

lhe synopsis of Roman law which t 
tains is not the whole book, and it is n 
occupies most of the space, the most impx 


I 
the book. Necessary it is, for without 
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would be left without the evidence to sup 


the real theme, the evolution of the legal 
endencies which informed that evoluti 
causes of those 
“Sources” of Law 


‘ 
torical tendencies. ‘1 
scanty account ol the 
stitutes Chapter II of 
ground which must be kept in mind by 
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the | ’rolegomena 


brevity renders mpossible to the autho 
what is clearly in his mind: the extraordi: 


art which legislation, in the form in whicl 
l | lopment of the law 

he Prolegomena on the indebtedness 

to foreign legislations is judi-ious and 
than it says Che author evidently does 
thesis that the jurists were saturated w 


losophy, and he is probably right Che 
quainted with the elements of that 


course they were: it was a main part of a 


education in Rome. Many of the illustrat 





of foreign n are adoptions fron 
practice, some ot them no doubt expressin 
philosophical standpoint, but not showing 
sophical inspiratio1 In fact, as he say 
orientals ng the lawvers, and they wert 
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intensely Roman in their law. It seems t 
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their pl S far more evident than that 
their et : as been made of 
e ius 9 that in the 
oreat age it rhetorical ornament 
Was t vere easier to 
| ¢ ence { the 
7 State, if it 
can affairs withu 
the } ed and the 
State ¢g t so much from aggression 
| 9 entues that 
the Stat ir advantages on a much wider 
piane t es iks of the har- 
monizit ttect t XII Tables, on the 
late « t raditional view. 
He sket t ] lai process Irom 
the | e f la to the cognitio 
tra s at to the element of 
nsent t t ] He does not, 
howeve! : ppearal nder the admin- 
trative t tem tie points 
ut how : n 1 ge has become 
an off rar t igh it was im- 
possi r yrmulary sys 
tem, wa n arbitrator. He 
should f t most vivid illus 
tration ral the element of consent, 
the pr nst an absent de 
fe ‘ rast between 
the tee ul e all-embracing 
State of e 1S Vé forth 
Che eal ns in the family 
when t I formed imily, and con- 
trolled it , and? aid to have sub- 
sumed t t its membe in his own, to 
that of h t Stat letermines the 
constitutio1 I gravely limits the 
powe ( Ss acquired some- 
thing ndependence, is well told lhe 
aw tate d as well as 
IS po r c tte t t, but there are 
thorny hov r the issics understood 
corporate 1 like to have the 
is on orthodox 
with some things 
which sé 1e 1 r agencies. The degrada- 
tion of 1 1 rol i f ritual to a mere 
Y he counter change 
of tradtt transfer of control to a symbolic 
ict 1s tat I | tated For it does not 
seem t that del f evidences of title 
was a g f property « under Justinian, 
except 
Of t I hist r rather current 
piniot 1 et out We are 
told of t n betwee tum and obligatio 
ind of t : tio in hostage and 
pledg t ly and a yood deal of 
etail in 1 iw of ntract might well have 
e¢ S ler tment of one 
the history, the 
DS it ility of creating 
yy thei inderta r and nothing more 
It is t rv can be t ind doubtless will 
é cislations where the 
[he later history of contract re- 
ceives rat tv treatment. What was the effect 
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of the practice of reducing all agreements to writing 


ot adding as common form a stipulatory clause? What 


was the real effect of Leo’s enactment (C. 8.37.10) 


on the form of stipulation hese matters have 


considered in a manner which compels attention by 
Riccobono (Zeitschr. d. Savigny Stift, 43. 


pp. 363 sqq.; Bull. del Ist. di D. Romano, 31, pp. 30 


i 
sqq. ) he author may dissent from some of his 
conclusions: we should have been grateful if he had 
perpended them and given his opinion here is a 


succinct account of the organization of credit in which 
ts elementary character as judged by modern stand 
ards is brought out 

lhe account of succession on death and the asso 
ciated notions is disappointing. There is a statement 
of the law both early and late but nothing about the 
questions which have been so much discussed of recent 
years, the primary function of the primitive will (the 
author is satisfied that it was only to provide for lack 
ren to succeed) or the question of the genesis 
of the idea of universal succession, the first appearance 
of the notion that “hereditas milul aliud est quam su 
cessto in universum ts quod defunctus Naovuil, the 
the quasi-personification of the hereditas 
Room should have been found 


source (¢ 
ucens and so forth. 
for this 

A very interesting 
but lucid account of that amazing system of otat 
Socialism and hereditary trade caste which character- 
ized the fourth and fifth centuries. “In the fourth 
century,” says M. Declareuil (p. 316), “the population 
of almost every town, with the exception of the tna 
plebs, was divided into various collegia, each devoted 


part of the book is the short 


to a special duty, either administrative or economic 
[hese administrative or economic guilds became 
the slaves of the State, working henceforward under 
its control and generally for its immediate advantage.” 
The Codex Theodosianus (especially Books 14 and 15 
is full of legislation of this type. The guild member 
could not alienate his property and the position was 
heritable. Prices were fixed. It was not a democracy 


which established the most extreme example of State 
Socialism which the Western world has ever seen, but 
an autocracy. 

We should have liked more discussion of the aims 
of Justinian, which remain somewhat enigmatic not 
withstanding his monumental Corpus Juris and the pro- 
nouncements which accompany it. In all branches of 
the law there may be found in the Digest and Code 
texts which express in clear terms rules of the classical 
law and others directly contradicting them and applying 
principles which are, or are supposed to be, quite alien 
to the classical law. Which of these is Justinian’s law 
What was really his aim? Was he trying, as he tells 
us he was, to get back to the classical texts, to restore 
sO tar as was possible the doctrine of the classical 
lawyers, or was this camouflage? Was he simply seek 
ing to fortify modern doctrines by the authority of the 
classics? There does not seem to be sufficient reason 
to doubt that his pronouncements were in good faith, 
but in that milieu and with his agents it was an im- 
possible task. The modern notions were bound to pre- 
vail, and the law transmitted to us through the school 
of Bologna, the set of conceptions which moulded the 


f t 
political thought of the Middle Age, was that of the 
later time. To the question what, where these conflicts 


exist, was the law of Justinian, it may be that there 


is no answer: it is “a regime in divenire” (Arangio 
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Ruiz, Istit. p. 79): a later generation had to make its 
choice and we know the choice it made. Probably in 
Justinian’s own time the chance of getting the strict 
Roman rule applied by the courts varied inversely with 
the distance from the Imperial palace. But no less an 
authority than Professor Riccobono, of Palermo, holds 
that these classical propositions contradicted elsewhere 
are mere survivals, that the other rule is the law and 
that the best evidence of Justinian’s law is the opinion 
of the Gloss. Is this the last word? It is an inter- 
esting question. 

The translation is not very good. Mr. Parker 
uses, for the most part, a smooth-flowing English which 
rarely betrays the fact that it is a translation, and he 
has dealt skilfully with some difficult passages. But 
he is at times obscure and the obscurity seems to be 
due to lack of familiarity with the subject and espe- 
cially with the French equivalents for technical terms 
of Roman law, an unfamiliarity which makes him 
sometimes reverse the meaning of his author. There 


are other mistranslations which seem to be the result 
of haste. It may be added that while it is permitted 
to an author who gives large numbers of references t 
make some errors therein, M. Declareuil rather abuses 
this right. Mr. Parker (apart from adding and omit 
ting a few references, perhaps on his author’s sugges- 
tion) has corrected some of these errors. Perhaps it 
was none of his business, but there are many more 
which a small amount of pains would have set right 
W. W. BuckKLAND 

Cambridge, England. 
November 23, 1927. 

Also received: 

The Reference Shelf: Reprints of Selected Arti 
cles, briefs, Bibliographies, Debates, Study Outlines of 
Timely Topics. Vol. 5, no. 1. Prohibition. By Lamar 


Leading Articles in Current Law Reviews 


Harvard Law Review, December (Cambridge, 
Mass. \— Mr. Justice Holmes and the Constitution, | 
Felix Frankfurter; The Progress of the Law—An 
alytical Jurisprudence, 1914-1927, Roscoe Pound 
The Silence of Congress, by Henry Wolf Bikle 

Yale Law December (New Haven, 
Conn.)—Legal and Economic Job Analysis, by John 
R. Commons and E. W. Morehouse ; English Property 
Reform and its American Aspects, by Percy Bord 
well; Powers in Trust and the Termination of Powers 
by the Donee, by Lewis M. Simes 

University of Pennsylvania Law Review, Decem 
ber (Philadelphia, Pa Land Covenants in Pennsy] 
vania, by Albert S. Bolles; International Treaties and 
the Clause “Rebus Sic Stantibus,”” by John P. Bulling 
ton; Keeping the Uniform State Laws Uniform, by 
William M. Hargest 

University of Pennsylvania Law Review, January 
(Philadelphia, Pa.)—Sir Thomas Erskine Holland, by 
W. S. Holdsworth; Validity of Contracts not to Com 
pete, by Charles E. Carpenter; Limited Liability of 
Innkeepers Under Statutory Regulations, by Sylvan H 
Hirsch; The Mexican Petroleum Company's Amparo 
Case, by Carlos Berguido, Jr 

Kentucky Law Journal, November (Lexington 
Ky.)—Finders of Lost Property, by Roy Moreland: 
The Kentucky Law Reports and Reporters, by Richard 
Priest Dietzman ; Resale Price Maintenance, by Cassius 
M. Clay: A Review of the Pardoning Power, by Hat 
old W. Stoke 

Columbia Law Review, 
City ) 


ry\ 
\ 


Journal, 


(New York 
Reorganization of Corporations: Certain De 
velopments of the Last Decade: I, by Robert T 
Swaine; Reorganization of Companies in Canada, by 
W. Kasper Fraser 

Columbia Law Review, (New York 
City ) ( orporate ( riminal Liability I, by Frederic P 
[Lee ; Reorganization of Corporations : Certain Develop 
ments of the Last Decade: II, by Robert T. Swaine. — 

Indiena Law Journal, December (Indianapolis) 
Law and Social Work, by Roscoe Pound: Rationale oi 
Corporate and Non-Corporate Suretyship Decisions, IT. 
by Walter E. Treanor 


| Yer embe T 


January 





r. Beman, 1927. New York: The H. W. Wilson 
Co. Pp. 154. 90 cents 
Chicago C.P.M 
Illinois Law Review, January (Chicago)—The 


Product of the Fifty-fifth General Assembly, by Ernst 
Freund; The Devolution of Title to Appointed Proj 

erty, by Louis M Criminal Procedure Seve1 
Centuries Ago, by William Renwick Riddell 

Virginia Law Review, December (University, 
Va.)—Opinion Evidence of Medical Witnesses, by 
Henry W. Taft; An Establishment of Religion, by 
Blewett Lee 

Wisconsin Law Review, January ( Madison, Wis 

The Effect of Failure to Comply with the Wisconsin 
Statute of Frauds, by W. H. Page; Wisconsin Legis 
lation of 1927, by John B. Sanborn. 

Michigan Law Rewew, January (Ann Arbor) 
Congress and the National Administration, by John A 
Fairlie; Tort Liability of Landlord, Part I, by Ray 
mond Harrison Harkrider; The Influence of Control 
in the Determination of Partnership Liability, by Scott 
Rowley 

Cornell Law Ouarterly, December (Ithaca, N. 

Edwin Hamlin Woodruff, an Appreciation, by Cuth 


Simes ; 


bert W. Pound ; Edwin H. Woodruff, Teacher, by Wil 
liam H. Farnham; Property and Sovereignty, by Mor 
ris R. Cohen; Suspension of the Power of Alienation 
in New York, by Horace E. Whiteside 

University of Cincinnati Law Review, January 
Cincinnati )—Administrative Commissions and _ the 
\dministration of Justice, by Howard L. Bevis 


Kscrows and Conditional Delivery of Deeds in Ohio, 
Charles C. White; Substantive Law—Remedial Law 
law of Proof, by Otis H. Fisk 

American Law Review, November-December (St 
Louis, Mo.)—Credit Bureau Functions of Trade Asso 
The Legal Aspects, by David | 
Benjamin S. Kirsh; Presumptions as to Foreign Laws 
by Robert Von Moschzisker; Plain and Concise Lan 
guage, by George Rossman; A Forgotten | 


ciations : 


the Early History of the Corporate Trust Deed, by 
James G. Smith 
lowa Law Review, December (Towa City. Ia 


Continuous Code Revision in lowa—The Code of 1927, 
by O. K. Patton; Recent Legislative Changes in Pro 
cedure, by Wayne G. Cook; The Case of Bardell y 
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Pickwick ul De W.S. Holds 
wortl 
Decembx \ustin, Lexas 

[ihe Concept ession’ in Constructive Adverse 
Possession in J y Frank Bobb Che Rights of 
Riparian Owners at Common Law Texas, by Ira P 
Hildebrand; | Performance as Validating Parol 
Contracts rt Sale of Lands, by Jovce Cox 

: December (St. Louis) 
Some Respor Legal Education, by William 
(Cy. Hale i he 1 S| t Haul Rule n \lissouri, 
by Charles ] en; Power of a Missouri Court to 
Instruct the 1 Criminal Cas¢ it it may Return 
a General Vet t Guilty and Permit the Court to 
Fix the Punis t, by Arthur |. Freund: The Newer 
Social Scientist k at Law, by R ilph I. Fuchs. 

Law Not lecember (Northport, N. Y.)—Ob- 
jections and | tions in Federal Courts, by W. A 
Shumaker ; St ook and Listen, by Ralph Straub; 
Foreign Mat 1 Decrees ' 

WV z buarterl nd The Bar, De- 
cembet Vi \\ : Phe ocope ot the 
(_ onstitutio1 t iva t Searches and Seizures 
y John Review Observations Upon 
Civil Pros t Virginia, bv Leo Carlin: Com 
pensation 1 I for roperty Lying within 
Lit C] i lray- 


AMERICAN LAw INstITUTE CouNCcIL MEETS 






Some 


Philippine Law Journal, October ( Manila) 
of the Salient Features of the Correctional Code, by 
emiliano M \ Critical Study of the Law on 
Percentage (Continued) by 


Panis ; 
lax on Merchant's Sales, 
Crispin Llamado 

Marquette Law Review, December ( Milwaukee, 
Wis.)—Who owns the Bed of Lake Michigan? by 
Clifton Williams; Municipal Borrowing in Wisconsin 
by Charles B. Quarles; Proposed Anti-trust Law 
Changes—Competition on the Defensive, by Emerson 
P. Schmidt; Natural Rights as Secured by the Consti 
tution, Part I, by Thomas P. Whalen; The Law of 
litle Insurance, by L. A. Pelkey 

The Lawyer and Banker, November-Decembet 
( New Orleans, La.)—Rights of Religion and the Bible 
in Public and Private Schools, by Raymond M. Hud- 
son; Eliminating the Waste in Land Transfers, by Wm 
H. McNeal; Time for Appointment of Guardians Ad 
Litem, by F. C. Hackman. 

Georgetown Law Journal, November ( Washing 
ton, D. C.)—Fletcher vs. Peck, by Horace H. Hagan; 

lhe Characteristic Bent of a Lawyer” in Jefferson, by 
William Jennings Price; Some Constitutional Aspects 
of Corporate Citizenship, by William Grafton Elliott 
Jr.; A Sketch of the History of the High Court of 
Chancery from the Chancellorship of Wolsey to that of 


Lord Nottingham, by William Lindsay Carne 


AMERICAN LAW INSTITUTE COUNCIL MEETS 


Tt RI large attendance of the mem- 
bers of the Council of the Institute at its re- 
cent meeting New York, Dec. 14-17. The morn- 


ing session of the first day was taken up with a 
discussion of the plans for work on the Restatement 
of the Law 1 the Code of Criminal’ Procedure 
submitted by the Executive Committee and Direc- 
tor. There are now seven groups working on dif- 
ferent branches of the Restatement: Agency, Busi- 
ness Associations, Conflict of Laws, Contracts, 
Property, Torts and Trusts Tentative drafts ot 
different part all these subjects will be sub- 
mitted to t Council by the respective groups 
during 1928 \rrangements were made to have the 
group working on Contracts, which Mr. Samuel 
Williston is Reporter, submit a revised tentative 


draft of the first half of Contracts to the next meet- 


ing of the Council, to be held on February 29, 
March 1, 2, and 3, with a view to its final adoption 
by the Cour ind submission for similar action to 
the next Ar 1 Meeting of the Institute, which 
will take pl n Washington, D. C., on April 26, 
27 and 28 

Having sed of all executive business at 
its first sessi the Council spent the rest of the 
time unt 1djournment late on the fourth day 
of the meeting in a consideration of a draft of the 
chapter on ntracts and Wrongs, submitted by 
the group working on Conflict of Laws, the chapter 
on the Stat f Frauds submitted by the Con- 
tracts Grou nd the chapters covering the first 
part of the Cri Procedure submitted 
by the king on that subject. The chap- 


ters on | { Laws and Contracts, after adop- 





f some amendments by the Council, were 


tion <¢ 
tentatively approved and they will be considered by 
the members of the Institute at the April Meeting. 
More than two days were devoted to a considera- 
tion of two of the three chapters of the Code of 
Criminal Procedure, the chapters on Arrest and 
Preliminary Hearing. The discussions on almost 
every section were long and animated, practically 
every member present taking part. It is expected 
that the next meeting of the Council will consider 
the chapters on Bail, Indictment, Methods of Prose- 
cution and Grand Jury, the present desire of the 
Council being to present to the Annual Meeting 
all that portion of the Code which relates to matters 
preceding Trial or about one-half of the complete 
Code. 

In addition to the above matters the Council 
will consider at its February-March meeting the 
parts of Agency and Business Associations (Cor- 
porations for Profit) which have been prepared by 
the respective groups working on those subjects 

Some idea of the great amount of work being 
done can be gathered from the statement that be- 
tween May and December there were ten confer- 
ences, of four and five days each, of the groups 
working on the Restatement and two conferences 
on the work of the Code of Criminal Procedure, be- 
sides an extended conference of the Reporters on 
Terminology and a conference of State Bar Asso- 
ciation Co-operating Committees lasting three days, 
in October in Chicago, attended by more than eighty 
persons as well as by the President and Director 
of the Institute and all the Reporters. The Budget 
for 1928 calls for an expenditure of $152,587.47. 
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REASONS FOR JOINING THE AMER- 
ICAN BAR ASSOCIATION 

“Why should I join the American Bar 
Association?” is a question which will be 
asked frequently during the campaign t 
raise the membership of the organization to 
at least 35,000 by the Semi-centennial Cele 
bration at the next annual meeting. It is a 
natural question. Here are some pertinent 
answers which members may find useful: 

You should join it because the Ameri 
can Bar Association is doing more than any 
single agency today to cultivate a correct 
attitude in the public towards the profession 
—to show it what the profession as a whole 
really stands for. It is steadily meeting the 
traditional and easy criticism of the Bar, not 
by wasting any time in futile verbal answers 
to those criticisms, but by doing things that 
speak louder than words; by constructive 
programs that mean real advance and which 
the intelligent portion of the community can 
readily understand and appreciate. You, 
with every other respectable lawyer, are 
beneficiaries of these efforts, and self inter- 
est in the higher sense suggests that you 
help promote them. 

You should join it because it is an emi- 
nently practical organization which proposes 
eminently practical ends. Interesting as its 
social features are at times, they are a mere 
incident. Look over the list of committees 


and see the subjects it is undertaking to deal 
with. 


Look over the sections and note the 





important fields to which these subordinate 
bodies are devoting themselves with greater 
and greater Look ovet 
proposals which the Association as a whole 


effectiveness. 


is sponsoring before national and state legis 
latures and elsewhere. ‘There is no mere 
theorizing there. 
as the rocks. 
You should join it because you owe it 


These are things as real 


to yourself. It is a means of enlarging your 
professional self by 
of interests. It is a means of focusing your 
attention on special fields of law or special 
movements that are of interest to you and 


enlarging your range 


of securing the advantage of association 
with others who are interested in the same 
things. It is a means of making acquaint 
ances all over the country which may be 
some time of great value. It enables you 
to keep in touch with the most important 
things that are being done in the field of 
your chosen profession. It furnishes the 
stimulus and inspiration of a broader view 
and thus helps to a better grasp of the im 
mediate task at hand. 

You should join it because you owe a 
duty to your profession higher than merely 
to get a living out of it. It is a pr 
with a great tradition of public service, and 
the American Bar Association peculiarly 
embodies this tradition in the national field. 
[ts efforts are devoted to the improvement 
of the administration of justice, to promot 
ing the science of jurisprudence, to 
fication of law, to the maintenance of cor 


fession 


simpli- 


Bench and 
Bar: all public objects of the first impor 
tance. No real lawyer should feel himself 
without obligation to do his share to main- 
tain this great tradition of the profession. 

You should join it because only through 
professional solidarity can these purp: 
achieved; and professional solidarity in any 
real sense is an empty word today unless it 
manifests itself in effective organization 
The individual 
strong, 
as far as these larger movements are con 
cerned. Holdsworth points out clearly how 
powerfully the common devotion of the Bar 
to the common law and the principles of 
liberty which it embodies, in a word, the 
close-knit cooperation of the lawyers, con- 
tributed to the ultimate triumph of those 
principles. If the solidarity of American 
lawyers cannot be counted on, then vital 


rect professional standards of 


Secs be 


lawyer, no matter how 


is a voice crying in the wilderness 
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——— <= 








I cee 








movements t 


7 


justice toda 


You sl 


nal of the 


official orga 
13 


without addit 


ing and vw 
of the { 
line, as pi 
of the | 
rial which, 


useful on m 
are called o 


specia Su 
you will 
terial whi 
the point 
will be incre 
means of 
nial of the 


index of all tl 


it was ch 
monthly pu 
4 
You 
meeting 
teresting 
tend. and 


++ 


are afforded 


proceedings 
Journal ar 
publicati 
Annual 
held in vat 
affording 
tending 
tions. The 


dive 


Rey 


social 


1 
fannn ¢ 


ladies 


You sl 


tained ther: 
index ort mel 


11st OT mel! 


should otte 


ing a cor 
community 

You sl] 
in the co 
the nomi! 


imposes 1 


The Ameri 
ganizati 
pav—except 


from the 


AMERICAN BAR ASSOCIATION JOURNAL 





nprove the administration of 


» sure to fail. 


Association, the 
‘ing to you every month, 

a series of interest 
articles by members 
) are on the legal firing 
and teachers 
ill furnish you with mate- 


yrores 


n one occasion. 
to make an address on some 
‘files of the Journal ma 
rate and very much to 
this materia! 
oO issue, as one 
nemorating the Semi-centen- 
iation, a cumulative, topical 
volumes of the Journal since 


because the annual 
ind more in 
for those who at- 
those who do not attend 
rticipation in its 


proceedings and papers in the 

These annual meetings are 
f the country, thus 
conveniences 
residing in those sec 
meetings always have 
which members and their 


the Annual 
cost, is a pub- 
read at annual meetings, all 


an alphabetical 
‘re is an additional 
ates and towns, which 
p1 lawyers desir 
ndent in a strange and distant 


oin it because every lawyer 


Membership 
ig] financial burden 
sar Association is not an or 
1 Its officers receive nu 
compensation 
; well performed. 


membership fee. 





29 








It can therefore be conducted on an econom- 
ical basis. The publications which the mem- 
ber receives without extra charge are alone 
worth the small membership fee required. 
From a bookkeeping standpoint the Asso- 
ciation really costs you not acent. From a 
proper professional standpoint it is worth a 
great deal. 

THE AMERICAN LAW INSTITUTE 

AND THE BAR 

The latest form of cooperation between 
the Bar and the American Law Institute is 
the annotation of certain of the Restate- 
ments with the decisions of State courts 
This is being done under the auspices of 
the State Bar Associations. The plan was 
approved at a conference of cooperating 
committees of the Bar Associations and 
officers of the Institute held in Chicago last 
October. 

Michigan has already annotated the 
Restatement on Conflict of Laws in this 
way. The work showed that the rules given 
in the text were in harmony with Michigan 
decisions to an extent almost surprising. In 
a few instances there was lack of complete 
accord and the variations are affording an 
interesting subject for local study and dis- 
cussion. The fear that the Restatements 
would unsettle the law and invite conflict is 
proving to be without foundation. 

The Illinois Bar Association is under- 
taking the same thing with the Restatement 
of Agency. The Deans of the three prin- 
cipal Illinois Law Schools—Northwestern, 
Chicago and Illinois—have promised full co- 
operation. At the last meeting of the Ne 
braska State Bar Association the suggestion 
was made that it would be well for that or- 
ganization to annotate one of the Restate 
ments. Other Associations are no doubt 
taking up the idea. 

The plan has the advantage of relating 
the work of the Institute to the local interest 
of the Bar in various States. It uses the 
State decisions as a means of stimulating in- 
terest in the Restatements and the Restate- 
ments furnish a means of giving the mem- 
bers of the Bar what they naturally always 
desire—a better knowledge of the rules ob- 
taining in their own State on the particular 
subject restated. The advantage is thus 
mutual and this probably accounts for the 
growing interest in this method of bringing 
the Restatements to the Bar. 










































Sufficiency of Tender in Light of Modern Business Practice 


Discriminatory Freight Rates Between P 
Self-Serving Declarations 
to Seize 

tion Act 


Paraphernalia Used in Maintaining Nuisance Violative of 
Counsel Fees in Foreclosure Suit on Public Bonds—U. S. Su 


REVIEW OF RECENT SUPREME COURT DECISIONS 


Reparation for E> 
ints in United States and Foreign Country 


Documents May Be Legally Seized Under Warrant 


Prohibi 


preme Court Rules Regarding Costs Apply to States as Litigants 
] 
l 


Income Under In¢ 


—Revenue Act of 1924 Invalid as to Gifts Prior to June 2, 


4 Worthless Debts. 


1924 


By EDGAR 


Contracts—Purchase Price—Sufficiency of Tender 


In an action brought by the purchaser for breach of a 
contract for the sale of a business which acknowledges 
the receipt of a check in part payment of the purchase 
price, where the seller refused to accept the certificate of 
deposit of a solvent bank as additional payment of the 
price on the day fixed for performance and refused to allow 
time to the purchaser to procure cash, it is a question for 
the jury, whether, in view of modern business practice, 
this was a sufficient tender of the purchase price and 
whether the seller’s refusal was final so as to relieve the 
purchaser from the necessity of doing anything further. 

Simmons v. Swan, Ady. Op. 72; Sup. Ct. Rep. Vol 
48, p. 52. 

The plaintiff sued the defendant for breach of 
a contract for the certain 
equipment, and the good-will of the business, all of 
which the defendant had agreed to sell to the plain 
tiff. By the terms of the agreement the plaintiff 
was to pay fifteen thousand dollars for these items, 
five hundred dollars at the signing of the agreement, 
“check for which is hereby acknowledged,” twenty 
five hundred on October 1. 1923, and the balance by 
note. The defendant was t all pickles in 
tanks on the premises for stipulated price per 
thousand, and when the number was determined the 
purchaser was to give a note for them. Time was 
stipulated to be of the essence the contract, and 
the day of performance October 1, 1923, at Green 
field, Massachusetts Before this date the seller 
indicated by letter that he would take a check for 
pickles in the tanks 

At the trial a verdict was directed for the « 
fendant and the Circuit Court of Appeals affirmed 


sale of a pickle factory, 


» convey 


7 
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the judgment entered thereon \ writ of certiorari 
was granted to the Supreme Court of the United 
States. There the judgment was reversed, Mr 
Justice Houmes delivering the opi n of the Court 
The facts and the question involved are sufficiently 
explained in the following language of the opinion 
A short statement of the as they might 
have been found seems to u iff nt to show that the 
plaintiff had a right to go to the ju The plaintiff 
and his party went to the aj nted place on the af 
pointed day, but the defendant was not there and his 
whereabouts were not to be ertail until about tw 
o'clock when he } d that " n his way to 
Greenfield and probably should t three He 
arrived somewhere about f later \fter some dis 
cussions necessary to finish the business, at from six to 
seven the papers were med and 1 The plaintiff 
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The case was argued by Messrs. William ] 

M ne and P¢ S. Bryant for petitioner 11 


Mr. Charles Fairhurst for respondent 
Interstate Commerce Commission—Rate 
Regulation 
Reparation may be awarded for excessive and dis- 
criminatory rates between points in the United States and 
points in a foreign country. 
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REVIEW OF RECENT SUPREME CourRT DECISIONS 








which had been awarded by the Interstate Com- 
merce Commissio1 lhe plaintiff had shipped car- 
loads of newsprint paper from Thorold, Ontario to 
New York City and was charged at the rate of 37 
cents per hundredweight prior to July 1, 1922, and 
33.5 cents the The Commission found that 
the rate effe August 26, 1920, to July 1, 


1922, was unreasonable so far as it exceeded 32 


cents and that t rate applied after that date un- 
reasonable in exceeding 29.5 cents. It found that 
the plaintiff entitled to reparations from car- 


ransportation of those shipments 
States” to the extent that it was 


riers engage 
within the 


charged excessively, under the rates found to be 
unreasonable 

Che report the Commission show that Thorold 
is 30 mil fi slack Rock, New York, where 
railroads in t nited States mnect with the 
Canadian Ra ind 12 mules from another 
junction point hese junction points are 414 and 
447 miles respectively ym New York City, and the 
rates complain¢ f applied er several railroads 
from these junct ;. No rates were published cov- 
ering trar I 1 New York City to the 
international indary and no finding was made 
by the Commi as to what would be reasonable 
rates for such transportation 

In the trial irt the defendants demurred on 
the ground that the Commission had no jurisdiction 
because the charges dealt solely with transportation 
from a point Canada to a point in the United 
States. The demurrer was sustained by the court 
and the suit was dismissed. An appeal was taken 


to Circuit C That court certified 
four questions to the Su ‘ourt of the United 
States to aid it in properly determining the cause. 

The first question was in substance: Where a 
United States ad and a Canadian railroad pub- 
lish a joint through rate from a point in Canada to 
a point in the United States, the rate covering trans- 
portation in both countries, has the Interstate Com- 


preme ( 





merce Com1 ion jurisdiction, on complaint 
ugainst the | 1 States railroad alone, to de- 
termine the reasonableness of such joint through 
tate? 

The Supreme Court in an opinion delivered by 
Mr. Justice B inswered this question affirma 
tively and stated the following reasons therefor: 

As t j tion 1 The Interstate Commerce Act 
applies ut carried, and to the transporta- 
tion of é - m the ernational boundary to New 
York ( 1 (2). It w luty of the defend- 
ants in iblish just and reasonable rates for 
that service. § $6 (1) and (7 Chey failed to make 
or publish a te applicable to that part of the trans- 
portation. Sx 8 makes them liable for damages sus- 
tained it t nce of such failure Had the through 
rate bec ea able damages would have 
resulted Its right to reparation does 
not depe 1 nts retained by defendants in 





error pursuant t greed divisions Their breach of the 
f the losses com- 





statut a proxima 1usé 
plained of failure to establish rates covering the 
transp the international boundary contra- 
vened the pr ns of the Act and compelled plaintiff 
in error to pay the through charges complained of. The 
Commiss liction to determine whether plain- 
tiff in error ntitled to an “award of damages under 
the provisiot Act for violation thereof.” §16 (1) 
And it was t t f the Commission to ascertain the 
damag« i. It is obvious that, in the ascertain 
ment Commission had jurisdiction to de 
termine the rea iblenes f the charges exacted 

Sé juestion was in substance whether 

miss id jurisdiction to award damages 





in the amount that the entire charges under the 
joint through rate exceeded the charges which 
would have been made under a reasonable joint 
through rate in the absence of a finding that the 
charges for the transportation in the United States 
were unreasonable, where the payment has been 
made to the United States carrier. 

This question also was affirmatively answered 
and the following exposition given in the opinion: 

As to question 2.—-The Commission did not specif- 
ically find whether the portions of the charges fairly 
attributable to transportation within the United States 
were excessive to the extent that the through rates were 
found unreasonable. While the findings seem to indicate 
that the Commission held the entire excess should be 
charged against the American lines, we shall consider the 
question on the basis therein stated. The Canadian lines 
furnishing the transportation from Thorold to the inter- 
national boundary were not before the Commission and 
were not sued. The defendants in error participated in 
the making of the through rate and actually collected the 
excessive charges. By their failure to comply with the 
Act, plaintiff in error was compelled to pay charges based 
on the through rates. On the facts stated, the Commission 
was authorized to hear the complaint, §13 (1), and had 
jurisdiction to make the order. § 16 (1). The question 
should be answered in the affirmative. 

The third question was substantially, whether 
an action could be maintained against a United 
States carrier alone on a finding by the Commis- 
sion against only the United States carrier. The 
learned Justice stated that the answers to the first 
two questions made it sufficiently clear that this 
also should be affirmatively anwered. 

The Court declined to answer the last question 
whether the trial court erred in sustaining the de- 
murrer. With reference to this the opinion contains 
the following statement: 

As to question 4.—Section 239 authorizes the Cir- 
cuit Court of Appeals to certify to this court “any ques- 
tions or propositions of law concerning which instructions 
are desired for the proper decision of the cause.” It is 
well-settled that this statute does not authorize the lower 
court to make, or require this court to accept, a transfer 
of the case. The inquiry calls for decision of the whole 
case. It is not specific or confined to any distinct ques- 
tion or proposition of law, and therefore need not be 
answered. 

The case was argued by Mr. Luther M. Walter 
for the plaintiff in error and by Mr. Parker Mc- 
Collester for the defendants in error. 

Evidence—Self Serving Declarations 

A statement in a letter sent by the plaintiff to the de- 
fendant asserting that the defendant’s agent on behalf of the 
defendant made with the plaintiff the agreement sued upon, 
even though undenied by the defendant, is a self serving 
statement and in an action on such agreement the letter 
containing the statement is not admissible in evidence to 
prove it where there is undisputed testimony that the agree- 
ment was not authorized by the defendant and that the let- 
ter sent by the plaintiff was never received by the de- 
fendant. 

A. B. Leach & Co. v. Pierson, Adv. Op. 75; Sup. 
Ct. Rep., Vol. 48, p. 57. 

Pierson, the plaintiff, sued the defendant, a 
corporation, for breach of an alleged agreement 
whereby the defendant had agreed to repurchase, at 
a specified price, certain bonds which Pierson had 
bought from it. The only evidence of such an agree- 
ment was the plaintiff's testimony that Mather, a 
salesman, made the promise on behalf of the de- 
fendant. As proof that it was within the scope of 
Mather’s authority to make such a promise on the 
defendant's behalf, the plaintiff offered in evidence 
a letter which he had written to the defendant, say- 









































ing: “It was agreed by Mr. Mather that at any 


ime I so desired you ld take them off my hands 


at cost Y8. I have need of money and will 
avail myself of tl privilege When shall I de 
liver them to your” ‘The ad: f this in evi 


1 





dence was objected t t ndant on the 
ground that it wa elf servil iment, but the 
court admitted 1 ibject ex s The h 
f int I ed having ever 

il ed I Ma Was au 

S I n agre t on its behalt 

Mat thority was of 

t instructed the jury that if the 

t ette ed to disafhrm 

rre to the A i be yustined in 

I T i a n the agree- 

ment and that Mather had sucl thority as he was 


asserted by Piers n to have ne jury four 
a verdict for the plaintiff and udgment entere 
thereon was affirmed by the Cir t Court of Ap- 
peals. 
On a writ of certiorari t}! 
versed by the Supreme | urt the United States 
in an opinion deliver 
wih adoutel Us slew iat the letter was & sell 
Serv ing declarati n I Stil ‘ 9 ta missil e 
in evidence under the circumstan 
A man cannot mal ee 
a letter containing the t-4 . ate : “ 





He does not make tl 1.44 niin “as 
the party against whom he t f the facts 
no more can impose a t I I ge t ! 
can impose I t T} 
a failure to answe 1 t 
of further circumstar requisite ! 
natural ha no eft 
There ver ' t : ; ; +o] r 
out of the general ru ] ht é ¢ 
admissible t 1 1 
pr P } } 1\f 
given the den 1 , that 
days after that on wl t l hat he wrote 
the letter that ne ‘ ‘ r ] ‘ 
to the plair f $15.0 $99.000 bond 
quest vitn the | 
tiff’s note t woul the merest lation to regard 
the plaintiff’s story niliteniieieal ‘ It may 
probably have |} 9 ndanesr r ‘ tion — ‘ 
might be argued at least as | that the plaintif 
note and assent to the severe cot ! f a pledge t 
broker vas inconsistent t tl t t t he now 
serts No evidence |} ng been ¢g { f Mat 
authority to make tl tt t, the petit 
was entitled to a verdict reqt that one 
be directed should 1 P = We trial 1 
he . ¢ led 
Che case was arg 11 M I is R r 
the petitioner and Mr. Jol Arthur Brow1 f 
the respondent 


Evidence—Illegal Search and Seizure 

It is illegal for a federal officer to seize documents 
under a search warrant which describes only intoxicating 
liquor and articles for its manufacture, as the things to be 
seized, and such documents are not admissible in evidence 
against the person possessing them in a prosecution for 
violation of the National Prohibition Act. They may be 
seized legally, however, as part of the equipment used in 
maintaining a nuisance in violation of said Act, and in such 
cases are admissible in such prosecution 

Varron wv. United Stat \ { | 


Rep. Vol. 48, p. 74 


charges that he had nspired t late the Na 
tional Prohibition Act including t maintenance < 


cl 
a nuisance On premises in San Francisco. His con 
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viction was alfiri 
and the United States Supreme Court 
writ of certiorari to determine whethe 
properly admitted at the trial 
It appeared that the defendant 
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the liberty f n in the inds of every petty 
ofmcer I $s Vv nite States, Mr. Justice 
Day writ t i hie effect of the 
Fourt \ t t the court f the United 
States at “in t xercise of their power 
4 as to the 
exe i y 1 to torever 
S¢ re S s and effects 
g ures under the 
gu re s all alike, whether 
a ed t the ty t giving to it 
I e! ted under 
ou nt of the laws 
I exe e criminal laws 
of the ry t nviction by means of unlawful 
Se P ons should find no 
\ 1 are charged 
at all tir A support of the | tution and to 
wl ns ht to appeal for 
tne Tur n zg ag 
I wart ull particularly de- 
sc € c al earches 
ler the e and prevents the seizure of one 
g ying another As to what is 
é tior f the of- 
eT ex 
er and bills 
sutl rized 
But the t t f missibility that 
seizure of authorized by 
e wart! { iI erna ised in main- 
t ¢ eg sound 
V va engaged nha 
o1 \ charge of 
the premis¢ . ting | r vere being un 
lawfully by the National Pro- 
I tior { t nt nce, the main 
r é ] l onment or 
t] ut T T rrest Tor crime 
be t lawfully ar 
t a warrant 
1 to find 
1 il enter 
T € d ‘ were 
{ the 
edge ance of the 
est iSS€ t was 
ne nt actually 
1 \ vas not of 
} ? was r < 
t ‘ h the nu 
rt f the 
2 r es dis 
] 1 t tf not 
ts und, as 
s i not 
y it on. It 
‘ seized is 
1¢ Mr. Hugh L. Smith foi 
the pet t Attorney General 
ae .¥ \ —”" e the resnondent 


Public Bonds—Counsel Fees in Foreclosure Suit 
The services of a trustee and trustee’s counsel are nec- 
essary incidents the foreclosure of a mortgage given to 
secure bonds issued by a road district, and consequently it 
is proper for a ft jeral court to allow reasonable sums to 
pay for such services in a foreclosure suit brought in such 
court and to charge the fund raised by assessments to pay 


for these servic 


Me f r Sé. i V/ 7. Wilmot 
Road Dist 74: Sup. Ct. Rep. Vol. 48, 
Ol 
Phe t refused to allow to the Mer- 
cantile Trust nv al im for its services as 
trustee f mortgage fore- 
closure t ¢ t f 1 $2,500 to be a rea 
nable f é trustee and $7,500 as 


reasonable counsel fees. This view having been 
sustained by the Circuit Court of Appeals, a writ 
of certiorari was granted by the Supreme Court o! 
the United States which reversed the decree in an 
opinion delivered by Mr. Justice HotmeEs. 

The reason given by the District Court for dis 
allowing the charges was that they were not pro 
vided for in the statute creating the Wilmot Road 
District which made the mortgage. In rejecting 
this view the learned Justice said: 

The petitioner’s reasoning convinces us that the 
charges should be allowed as costs against the defend 
ant In the bonds secured the District expressly cov- 
enants that in case of default there shall be paid to the, 
trustee out of the proceeds of the assessments pledged 
“and before the payment of the interest and principal 
of said bonds, a reasonable compensation to the Trustee 
and to such counsel as the Trustee may find it neces- 
sary to employ.” This plainly means a payment out of 
the assessments over and above the payment to the bond 
holders, if the words are to receive a natural interpreta 
tion and are not required by the statute to be read in a 


different sense 








Provisions in the statute creating the District 
were next summarized and it was pointed out that 
he commissioners of the District were empowered 
“to make any such contracts in the prosecution of 
the work as may best subserve the public interest. 
to borrow money, issue negotiable bonds and to 
pledge and mortgage all assessments for the re 
— 
payment thereof. 

As said by the petitioner, a trustee obviously is nec 
essary for a mortgage to secure bonds that are expected 
to go into many hands, and if a foreclosure is required 
a lawyer must be employed. The statute must be taken 
to contemplate and authorize these usual incidents of the 
mortgage that it invites. It cannot have expected the 

» be gratuitous and there is no reason why the 
cost should not be borne by those who made them 

u It is said that the assessment is a public fund 
be applied except as its creation provides \ 
ignoble immunity has been secured at times on 
t argument, but it should not be allowed to work more 

injustice than is inevitable. 

After suggesting the existence of doubt as to 
whether a State could prevent federal courts from 
imposing such costs and declaring that in any event 
the State Court here had not construed the statute 
as attempting to so prevent them, the learned Justice 


his opinion as follows: 


¢ 
t 





concluded 
It is to be observed that the fund got by the assess 
ment was not exhausted by the payment of the bonds, 


so that question arises on that score. Nor does it 
seem to us that the District can get immunity from the 
words of §20 forbidding the board to use any money 

sing from the sale of the bonds for any purpose other 
han therein specified and expressly directed. For with 


out stopping to quibble over the fact that the money in 
question comes from the assessment rather than from 
he eale af the honds except , 

a different aim, it is enough that, if we are right, the pro- 
posed use of the money is expressly authorized, as a 
necessary incident of the mortgage provided for in §13 
In other places the statute contemplates payment for nec 

essary services: we cannot believe that it does not con 
late a similar payment here 


to note that the section has 


The case was argued by Mr. George B. Rose 


for the petitioner and by Mr. Robert E. Wiley for 
respondent 


Practice on Appeal—Power of Court to Make 
Rules Regarding Costs—Costs Against States 
Costs may be taxed against a state which is a litigant 
in the Supreme Court of the United States pursuant either 
to a statute or to a rule of court. 
Fairmont Creamery Co. v. Minnesota, Adv. Op 
; Sup. Ct. Rep., Vol. 48, p. 97. 


The Fairmont Creamery Company had been 
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convicted on a charge of an offense under a Minne 
sota statute. The conviction was affirmed by the 
State Supreme Court, but was later reversed by the 
United States Supreme Court on the ground that 
the statute was unconstitutional, and the latter 
court adjudged costs against the State. 

After the term had expired the State of Minne 
sota moved to retax the costs. The motion was 
denied in an opinion delivered by the CureF JusTIct 
He first pointed out that the court had no jurisdic 
tion to grant the motion because the award of costs 
was part of the judgment and that after the term 
expired the court had no power to amend the judg 
ment. 

However, the Court was unwilling to rest its 
| the opinion pro 


1 


decision on this ground alone, an 
ceeded as follows: 

the motion on 
equate, for the 


But we are not content to dispose « 
this ground alone, even though it be a 
I 


I 
] 
| 


main question is one of much importance in the every 
day practice before us and ought to be decided now. The 
argument for the state is that this is a criminal Case ; 
that costs in criminal proceedings ar nly a creature ot 


power to award them 


statute, and that this court has 1 
the state has con 


against a state unless legislatio 


ferred it. This is the rule as to the state court in Min 
nesota. . . At common law the public pays no costs 
in England the King does not, and the state here, it is 
said, stands in the place of the ng. So it is insisted 
that. when the state is broyght into this Court as a de 
fendant in error in a criminal proceeding, and the judg 
ment of the Court goes against it sts can not be 
awarded against the state becaus« s a sovereigt 
That the sovereign is not to be taxed with costs in 
either civil or criminal cases by rule of court without a 


statute is undoubtedly true 
After citing authorities on this the learned 


hief Justice continued: 
But is the state to be regarded the sovereign here? 
This Court is not a court created by the State of Minne 


sota. The case is brought by a writ of error issued under 
the authority of the United States by virtue of the Con 
stitution of the United States. It is not here by_ the 
state’s consent but by virtue of a law, to which it ts 
subject. Though a sovereign, in many respects, the state 
when a party to litigation in this Court loses some ot 
its character as such 

For many years, costs have 
Court against states. Under the judicial article of the 
original jurisdictiot f this Court in 
There have been 


been awarded by this 


Constitution, the 
cludes suits to which a state is a part 
many boundary and other cases brought here by on 


state against another in which costs have been awarded 
against one of them and often against both. Uusually 
they have been divided, but if the case proves to be a 
“litigious case,” so-called, all the costs | e been assessed 


against the defeated part 
The inherent authority of the Court to allow 
-osts, even in the absence of a statute, was asserted 





A rule of this Court as to the awarding and division 
of costs is, of course, not a statute, but such a rule seems 
to us to be within the inherent authority of the Court 
the orderly administration of justice as between all parties 
litigant, properly within its jurisdiction, except the sov 
ereign government This view is supported by the his 
torv of Rule No. 37 of this Court int January Term 
of 1831, 5 Pet. 724. That shows that, against the dissent 
of Mr. Justice Baldwin, this Court adopted a rule im 
posing costs against a defendant f nscript of record 
in cases of reversal The dissent was based on the ground 
that no costs could be imposed y this Court by rule 


‘ 


without specific authority of a statute 


The propriety of making a distinction between 


civil and criminal cases where a state was a litigant 
was denied in the following portion of the opinion 


1 


It is insisted that, while in \ uses costs may be 
awarded against a state as a litigant before this Court 
the rule does not apply in criminal cases. As the objec 
tion to taxing costs against a state has been because of 
its sovereign character, and that, as we have said, has 


no application to a state as a litigant in this Court, there 
would seem to be no more reason for immunity in a crim- 
inal case than in a civil one. 

The opinion was concluded as follows: 

The costs here incurred are in a litigation brought 
by writ of error into this Court to test the validity under 
the Federal Constitution of a staute of the > The 
incidents of the hearing are those which att to the 
regular jurisdiction of this Court. We have had our 
Clerk make an examination of our records reaching back 








to 1860 There were one hundred twenty-nine cases 
examined, which do not include the boun s be- 
tween states on the riginal docket already erred t 

It thus appears that since that date the invariable prac- 
tice has been when the judgment has been against a stat 

in both civil and criminal cases to adjudg« sts against it 
under the Rule which is now section 3, Rule 29, of our 
present Rules. That rule in different forms, and under a 
different number, has been im force since the lebruary, 
term, 1810. . . It has been in its present form since the Jan- 


uary term, 1858 We think that the rule construed 


by long practice justifes us in treating the state just as 
any other litigant and in imposing costs uj] t as such, 
without regard to the inferences sought to be drawn 
from United States ex rel. Phillips v. Gain 

If specific statutory authority is needed, it is found 
in section 254 of the Judicial Code, which first appeared 
n the Act of March 3, 1877, c. 105, 19 Stat. 344, and 
vas re-enacted March 3, 1911, ¢ 231, 36 Stat 87, 1160 
It provides that there shall be “taxed against the losing 
party in each and every cause pending in Supreme 
Court” the cost of printing the record, except when the 
judgment is against the United States I exception 
of the United States in the section with emphatic 
nclusion of every other litigant shows that a state as 
litigant must pay the costs of printing, if it loses, in 

V 


every case, civil or criminal. These costs constitute a 
large part of all the costs. The section certainly consti 
titutes pro tanto statutory authority to impose costs gen 


cra'ly against a state if defeated 
The case was argued by Mr. Clifford L 
\ttorney General of Minnesota, for th 
in error. 


lefendant 


Taxation—Income Tax 


The income from lands of Indians being not subject to 


State taxation and it being assumed that such income in 
the hands of the Indians is not subject to the Federal In- 
come Tax, held nevertheless, that the income derived by 
others under leases of Indian lands is subject to the tax 
on incomes. 

Heiner v. Colonial Trust Co., Adv. Op. 29; Sup 
Ct. Rep. Vol. 48, p. 65. 

The respondent’s decedent obtained an oi! 
lease from the Osage Indians, the lessor reserving 
as royalties a certain percentage of the gross pro- 
ceeds from the sale of oil. An income tax of more 
than $800,000 was assessed against the net income 
of the decedent as derived from the sale of the oil. 
The respondent brought this action to recover the 
tax on the grounds that since the interests of the 
Indians were concerned the lessee was impliedly 
exempt from the tax. 


Phe District Court and the Circuit | rt of Ap 
peals both held that the respondent was entitled t 
recover the amount paid to the Government and a 


+} ~ 


writ of certiorari was granted by the Supreme 
Court of the United States. In an opinion deliv- 
ered by Mr. Justice STONE the decision was reversed 
by the latter Court 
Referring to the income tax acts, he said: 
These statutes in terms plainly embrace the income 
of a non-Indian lessee derived from the lease of restricted 
Indian lands But we are reminded by respondent that 
both the lease here involved and the income it brings 
the lessee are beyond the taxing power of the states, for 
the lease is merely the instrument which the government 
has chosen to use fulfilling its task of developing to 
the fullest the lands and resources of its wards, and a 
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uttractiveness of 


state n x 
eases 

The cont n that Congress, by exempting 

the in é ite taxat showed its inten- 
tion to ex¢ ne from the federal tax was 
rejected for explain¢ 1 as follows: 

The 1 ted States to tax the income 
is undoubt to us extr ugant, in the face of 
the compr ngeuage f the tatute, to infer that 
Congress tend to exercise that power merely 
because g nal consent, it 1s 
one withhe t tat r because the tax in terms 
impose S ymic effect upon 
the Indians t Tl} lisposition of Congress has 
been to ¢ ncome tax far as it can to all 
specie t m state taxation. 
During the 1 vy in question the compensation of 
many fedet vas 1 t to federal income tax, 
and income f government bonds was taxed except 

} ryt } 
when ex] xempted 

Assuming t the Indians are not subject to the 
income tax tended, the fact that they are wards 
of the eg s not a persuasive reason for infer- 
ring a | pt from taxation the income of 
others det their dealing with the Indians. Tax 
exempt htly t ‘ ed, and we think 
any im x the income of the 
Indians 1 made must rest on too narrow 
» basis t , the inclu f the income of other 
persor applied as writ 
ten. n | perceptib! mic effect on the 
- 

The ncluded with the suggestion 
1t had | ended to create the exemption 

urged it e so it ated in the numerous 
eye: . 
yrrecti revisions of the act, lately made, 
especiaily i1 f the fact that the Treasury De 
partment tently collected large sums in 
the forn ixes the incomes of lessees 
f India 
The reued by Mr. John W. Davis for 
r t ré t 


Taxation—Tax on Gifts Inter Vivos 


The Revenue Act of 1924 imposing a tax on gifts inter 
vivos is invalid as applied to gifts made prior to June 2, 


1924, the date of approval of the Act 


B O ; Sup. Ct. Rep. 
Vol. 48, 

Che é sent letermination in 
his case wv tified by e | uit Court of Ap- 
peals to t . e Court form as follows: 

Are the s of Se )-324 of the Revenue 

Act of 1924 1, 43 Stat unconstitutional insofar 
as they imy evy a tax Uy transfers of property 
by gifts de ntemplation of death, 
and made pr t june 2, 1924 which date the Act 
was approved e the same is a direct tax and un- 
apporti i t takes property without due 
process, or { use without just compensation, in 
violation A mendme 

Section 319 of the Revenue Act of June 2, 1924, 
provided tl e cale ear 1924 and each 
calendar tte a spe ed tax should be 
mpose g with the amount of the 
cift. Sect ealt with gifts in property and 
transters 1f0! thas 1 fait nsideration Sec- 
tion 321 1 i a n 322 was unim- 
portant e. Section 323 and 324 referred 
to the time method of making return of the 
yroperty g the tax 

By Se n A ebruary 26, 1926 
he 319 t 

S | lar 1 t and the cal 

d: im of the follow 
g is het 1 upon the transfer by a resident 
fe du lendar 7; f anv property w her 


ndirectly, and 





upon the transfer by a non-resident by gift during such 
calendar year of any property situated within the United 
States, whether made directly or indirectly. . .” 
Section 324 (b) provided that above amendment 
should take effect as of June mi 1924. 
lhe facts of the case were that before June 2 in 
he calendar year 1924 Blodgett, the plaintiff, a 
resident of the United States, transferred property 
by gifts inter vivos and not in contemplation of death, 
valued at upwards of $850,000; after that date he 
made gifts valued at $6,500. It was undisputed 
that the gifts made prior to June 2, were made in 
January, 1924. The donor was taxed for these gifts 
under the Act of 1924, as amended. He brought 
to recover the sums so paid on the 
\ct as applied here violated the 


this action 
ground that the 
Fifth Amendment. 

In an opinion delivered by Mr. Justice M« 
ReyNoLps the Supreme Court answered affirmatively 
the question certified to it, and held that as to the 
gifts made in January, 1924, the statute was in- 
valid 

In his brief discussion of the case the learned 


ve brief in behalf of the Collector sets out the 
legislative history of the gift tax provisions in the Rev 
enue act of 1924 and shows that they were not presented 


" 

the consideration of Congress prior to February 

that year We must, therefore, determine whether 
Congress had power to impose a charge upon the donor 

f gifts fully consummated before such provi 
ns came before it. 

In Nichols v. Coolidge (May 31, 1926) this Court 
pointed out that a statute purporting to lay a tax may 
be so arbitrary and capricious that its enforcement would 
amount to deprivation of property without due process 
inhibition of the Fifth Amendment 


CCAUSC 





of law within the 


As the gifts which Blodgett made during January, 
1924, we think the challenged enactment is arbitrary and 
for that reason invalid It seems wholly unreasonable 


that one who, in entire good faith and without the slight 
est premonition of such consequence, made absolute dis 
position of his property by gifts should thereafter be 
required to pay a charge for so doing 

Mr. Justice Hotmes delivered a concurring 
in which he was joined by Messrs. Justict 
In this opinion the view was 


opinion 
BRANDEIS, and STONE. 
taken that it was not intention of Congress as ex- 
pressed in the statute to apply the tax to gifts such 
as was here involved. The learned Justice said: 
\lthough research has shown and practice has es 
tablished the futility of the charge that it was a usurpa 
tion when this Court undertook to declare an Act of 
Congress unconstitutional, I suppose that we all agree 
do so is the gravest and most delicate duty that 
this Court is called on to perform. Upon this among 
other considerations the rule is settled that as between 
two possible interpretations of a statute, by one of which 
it would be unconstitutional and by the other valid, our 
plain duty is to adopt that which will save the Act 


that te 


If when the statute was passed it had been well 
recognized that Congress had no power to tax past gifts 
I think that we should have no trouble in reading the 


\ct as meant to operate only from its date and only to 
tax wifts thereafter made If I am right, we should 
read it in that way now. 

\ reasonable interpretation is that the reduction and 


the tax operate alike on gifts after that date Taking 
hoth statutes into account, and the principles of con 
struction to which I have referred, I think it tolerably 
plain that the Act should be read as referring only to 
ransactions taking place after it was passed, when to 
disregard the rule “would be to impose an unexpected 
liability that if known might have induced those con 
cerned to avoid it and to use their money in other ways 


The case was argued by Mr. Mark Norris for 
John W. Blodgett and by Special Assistant to the 
Attorney Alfred A. Wheat for the Col 


lector 


General 
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Taxation—Income Tax—Deduction of Worthless 


Debts 


Where a seller fails to perform his contract to deliver 
goods and loss thereby results to the buyer who has paid 
therefor in advance, the loss is a debt properly deductible 
in the income tax return for the year in which it is ascer 
tained to be worthless and is charged off and it is not de- 


ductible as a loss in the year in which the advance pay- 


ment was made. 


Lewellyn, ( é lint 


Electric Reduction ( | ( 
Vol. 48, p. 63 

The Electric Re 
cover income taxes 
In July of that year it contra 
leff for the purchase of tur 
to it monthly. 
company was required to ac« 
for $30,000 to be applied a 


By the term 


carload of ore, an t pe 
a bill of exchange on ad 
that the ore would be s] Y 


fact very little of the ore was 
a balance was due the mpal 
seller. 


In March, 1918, the com; 


suits to recover this sum, one 
other against the broker, and 
banker who negotiated the 
ment secured against the s« 
satisfied. In the action aga 


. 1 " ' 
+ 


was rendered for the broker 
against the bankers was dis 
reason of their bankruptcy 
The company carried 
under “bills receivable,” and 
loss in 1918. After the 
for recovery of the sum in I1' 
an amended ta 
loss and broug 
overpayment of 
The Revenue Act allows 
(4) Losses sustained 


and not compensate 


xX retiurr lé 
ht 
th 


e tax 


. ” 
wise. 


*(5) Debts ascertaine 


charged off within the taxable 


The trial court made speci 
with the defendant thus rul 
upon a worthless debt deduct 
(5) and not a los ustained 
section (4) But this was re 
Court of Appeals Finally, 1 
Court of the United States 


reached by the District Court 

clusion and affirmed its judgm 

The reasoning idopted 

this result was expressed 5 
1; ] 


STONE, who delivered the Cou 
We assume without de 


courts below, that sub-section 
are mutually exclusive s 

one may not be ded 1 
assume also that the 1 
by the seller the : 

to recover the | 

But so far a ’ f 

no abandonment by t 

period the buyer was 

were made as late D 


were upon a 
and were not a 


Viilteé 


Sup. Ct Rep., 


the year 1918. 
ith one Jourav- 
» be lelivere l 


e contract tne 


iccepting sucn 
P elling broke 
ertain day In 
elivered, so t t 


$27,000 from the 


tituted three 
nst the seller, an 
third against the 
exchange. Judg 
in 1919 was not 


broker judgment 
22 The action 


on its book 
t deduct it as 

f all litigatior 
e company filed 
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another will ome t 
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he has suffered His case is not like tha 
Is to lea the theft of his n 
of his house u 1} ifter the 
resembles the ol a merc nt 
yea I sale the next, mercha 
i i cl r la L 
that he who e has been burned 
loss wheth e | ws it not and 
1 f that mate i] i 
that é r t whose action 
ly « gnorance tact ut o 
even thoug! I phe is made \ 
e of the claim to have 
before the fu f justify his [ 
Here the only fact relied upon to s 
outcome of the litigations two years aft 
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State Taxation—Tax on Government Bonds 
A state license fee on a domestic corporation fixed at 
a certain percentage of the corporation’s gross income is 


unconstitutional so far as the income from 


United States 


bonds is included in determining the gross income of such 


corporation as the basis for the license fee 
Ni rthewre stern M itual J fe Insurai 


nsin, Adv. Ops. 65: sup. Ct. Rey \ 


A Wisconsin statute imposed 


fee on domestic life insurance ci 


fee was fixed at three per cent of the 
excepting income trom real estate 
premiums colle 


tracts. Che fee was in lieu of all 


The plaintiff in this case s 


I 


excess taxes which it had paid eT 
ears. The taxes sued for were 
yme de ym United Stat 


contention of the plaintiff was that 


these bonds was exempt from Stat 


that therefore the tax levied on th 
ae } 1 . rs eet ae 
nese ponds was unconstitutiona 


revenue officers took another view 


irgued for them that the tax was 


eges measu ed by ¢1 S icome at! 
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even though part of the inc e 
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The Wis s yurts sustaine t 
t the reve r ‘ficers and the case 


before the United States Supreme ( 


erro! There the decision was revers« 
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attempted ) 

nd the taxing 
Okla- 
i where the 
tax can be 
x this would 
the exempted 


laid 





Ne York, nor by net income, as in Flint v. Stone 
rracy Co., and those cases are not controlling. The dis 
tinction between an imposition the amount of which 


depends upon dividen net receipts and one measured 


by gross returns 





It is impor rve that although a state 
stati may properly impose a charge which materially 
affects interstate commerce without so unreasonably bur- 
dening it as to become regulation within the meaning 
of the Constitution, no state can lay any charge on 
bonds of the United States 

Here statute undertook to impose a charge of 

ree per cent upon every dollar of interest received by 
e ¢ pany from United States bonds. So much, in 
any event, the State took from these very receipts. This 


amounts, we think, to an imposition upon the bonds them 


‘ 


selves and goe eyond the power of the state 

The case was argued by Messrs. Sam T. 
sen and George Lines for the plaintiff in error and 
by Mr. Franklin E. Bump for defendant in error. 


Swan- 
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rovement ol 
Cri | Law Is the 
sioners 


Constitutional 


By 


Business World in Order to “Put Beet” 
-Weak Link of Federal Administration of 
Petty Offense—Summary Jurisdiction for U. S. Com 

and Federal Courts in Such Cases Would Increase Eff 

Aspects 


Procedure— 


CHARLES 


Behind Plans Presented to 


Other Measures 


H. Turte 


S. Attorney for Southern District of New York 


HE ess f democracy law. Other sys- 
Tt ms of ¢ ment rest upon personal author- 
ity, but ! racy there must be no master 
but the law racy is a thing of the spirit. 





Like the K Heaven, it is a thing within. It 
is the « t xpression of the self-governing 
capacit) embe In their right of con- 
tribution to t ective expression all are sover- 
eigns, ty t ill are subjects. 
Thus tl x é s, that the com- 

l e obedience of all. The name 

hat par s Law 

Her y e administration of 
Law is a most grave and delicate matter. Lawless- 
ness is an a l and a l cratic disorder 
which may it t the verv body of the law itself 
There is 5 the minal; and there 
s also tl ' h kills the spirit 
with the fi Procedure ready 
pathways t tice, and which by a weak and 
fumbling ad: tration of the law allows to the 
~ 


ym these common 
obligations upon which must rest orderly liberty. 


Hence, Law and its Procedure require con- 
stantly 1 anew to each other in accord- 
ance v be sure, in the very 
nature thir stability in essential element 
f law; but, or e one hand, just as the sour cynic 

°A the A tior f the Bar of the City 


counselled against touching the church, because in 
his view it was the last great bulwark against re 
ligion, so there are men who counsel against touch 
ing the law because (so their reasoning suggests) 
it is the last great bulwark against Justice. 

Today the imperfections of legal procedure are 
universally discerned and decried. True it is that 
the law’s delays and difficulties are no newly dis- 
covered evil. Hamlet included them in his gloomy 
catalogue of “ills we have”; and in contemporary 
times a long procession of our distinguished jurists 
led by Mr. Root, Mr. Hughes and Chief-Justice 
Taft have declaimed against the system in language 
that was the more sensational because falling from 
such careful lips. 

Why, then, so much failure to act? Mr. Root 
gave one explanation drawn from his experience in 
The Senate. Working constantly to secure reforms 
in Federal Procedure recommended by the Amer- 
ican Bar Association he accounted as follows for 
failure: 

“But while we are all for reform, we are mildly for re 
form; we don’t put any ‘beef’ behind it. Nobody is in danger 
of being run over by it if he gets in the way.” 

And to this statement of Mr. Root, one might 
add the declaration in the leading editorial in last 
August’s Journal of The American Judicature So- 
ciety, that: 

“We need to admit the importance of external pressure 
of lay and journalistic agitation, to bring home to lawyers the 
intense dissatisfaction which the public feels. It is all but im 
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possible for the lawyer to look at our system and its products 
with fresh, unprejudiced eyes.” 

Another illuminating expression may be found 
in the address made last August by former-Gov- 
ernor Whitman, speaking as President of the Amer- 
ican Bar Association. Recalling that for ten years 
Congress has had before it the Uniform Procedure 
Bill, giving to the Supreme Court of the United 
States power to make general rules for practice and 
procedure in actions at law in the Federal] Courts, 
which are now bound to borrow their practice from 
forty-eight different States, President Whitman said 
that, although “at the last session of Congress 
ninety-two Senators and over eighty percent of the 
House of Representatives committed themselves in 
favor of the Bill, the opposition of a small minority 
was effective in defeating this reform measure.” 
The ground of this small but successful opposition 
seems to have been that “the people” must keep 
their hands on procedure. The Supreme Court of 
the United States, according to this opposition, may 
(as it does) control procedure in admiralty, copy- 
right, bankruptcy and equity; but if it made uni- 
form rules for the common law courts, the unac- 
customed freedom from legal technicality and di- 
versity might be injurious to the unacclimatized 
liberties of the lawyers and the people. The Op- 
position seems unable to recall that the English 
Rules Committee, composed of judges and lawyers, 
have for fifty years been undisturbed by Parliament 
in the exercise of the fullest power over procedure ; 
and that nevertheless English liberties have not 
been engulfed. 

The Committee of the American Bar Associa- 
tion in charge of this vital reform, in its Report of 
last August, declared that although nothing ex- 
ceptional is involved in thus rounding out the rule- 
making power of the Supreme Court, the only hope 
of overcoming “the deadly influence” of a few 
powerful Senators was by pressing into service all 
organs of public opinion, precisely as English law- 
yers and laymen achieved procedural reform and 
liberty through the cooperation of the daily press 
after fifty years of struggle with an obdurate Par- 
liament. 

Only by some such effective emancipation of 
Federal Procedure from servitude to the veto power 
of individual members of Congress, can that pro- 
cedure be readily simplified and modernized. As 
the Report of this Committee on Uniform Judicial 
Procedure declares—in a spirit of some exaspera- 
tion: 

“There ought to be some way of overcoming a personal 
legislative influence of a character that can defeat a majority, 
the public will, and the administration of justice, by smother 
ing bills in committee.” 

The Committee, therefore, calls upon every 
State Bar Association and every member thereof, 
and upon the press, to put “beef” behind the repre- 
sentations made to their State Congressional dele- 
gation in favor of the pending bill. It is a privilege 
to echo here the Committee’s trumpet call. 

This problem of how to put “beef” behind ef- 
forts to modernize legal procedure will in part be 
solved if the aid of the business world be invoked. 
Business has a greater stake than ever before in 
law. To-day Law has become part of the business 
of business. More than ever is business regulated 
by law; dependent upon the observance of law; 
and vitally concerned in the efficiency of the ma- 


chinery of law. The law now makes the environ- 
ment and prescribes the rules under which busi 
ness is done. Hence, as never before, is true 
that without the law-abiding spirit there can be no 
sustained progress, moral or material, in civiliza 


tion. The efficiency of American commerce 
is in disturbing contrast tothe efhciency of 
American Justice. The former moves to the 


conquest of the world; the latter 

moves with leaden feet in its own circuit 
Hence the business man is interested even mor¢ 
than the lawyer in legal reform 
and fumbling administration of the criminal law 
exposes commerce to depredation, and weakens the 
resistance of its servants to temptation. A slow 
and expensive civil procedure loosens the obliga- 
tion of contracts; multiplies false claims and de- 
fenses; undermines confidence, and checks the free 
flow of credit. For this reason Mr. Justice Edward 
R. Finch, of our Appellate Division, hit on the head 
the nail of the present situation when at the recent 
meeting of the American Bar Association he per 
suaded its Judicial Section to ask the Executive 
Committee to consider the feasibility of request 
ing leading business organizations and other ap- 


too often 


\ eeble 


propriate lay organizations, to appoint a_ repre 
sentative to the present committees of the Associa- 
tion or to a relatively small special Committee of 


“to survey the organiza- 
practice 


the Bench and The Bar, 
tion, rules and methods of procedure and 
of the courts, and to report whether the 
growth of the administration of justice has been 
commensurate with the rapid advance business.” 


| 


This proposal, while novel in this country, 
, ' 


has abundant precedent in England, ere the 
struggle in procedural reform was not won 
until in 1851 Parliament began the practice 
of placing distinguished laymen on its com 


mittees, to consider the state of the law 
and the courts. Indeed, the select committee of 
ten, appointed by Parliament in 1909, had but onc 
lawyer upon it—much to the exasperation of Mr 
Justice Grantham—who, when called as a witness 
before these investigating laymen, cried out in pro- 
test 

“On behalf of the common-law judges of England I most 
respectfully but seriously protest against these proceeaings 
Such proceedings are unheard of in the history of England or 
of English Law.” 

1 believe, therefore, that the proposal of Judge 
Finch, if finally adopted, will in this country open 
to law reform a way of triumph quite as complete 
as did similar measures in England. Certainly it 
will leaven with efficiency the movement for re 
form, and will enlist the powerful influence of the 
business world in the putting of “beef” behind 
the representations to Congress. 

As said last August in a leading editorial in the 
Journal of the American Judicature Society, under 
“The Bar needs to cooperate with lay 


¢ 


the caption 
men,” 

“The Bar may be said to have a sort of veto power in 
the Legislatures. And it should have learned by this time that 
it has so little affirmative power in legislatures, that it very 
much needs for its measure the support ll interested 
citizens and of all worthy newspapers.” 


The weak line in the Federal Administration 
of the criminal law is the petty offense. In our 
State system we have marked out a scientific sum- 


mary jurisdiction whereby the small offender is 


=> 








summarily dealt with by local magistrates; more 
mportant off rs in the misdemeanor class are 
tried without the Court of Special Sessions ; 
and jury tria matter of right is in general re- 
served the grave offenses classed as felonies. 

The Fede: system has neither such machin- 
ery nor su ficatio1 Whether the penalty 
be a fine of t ars or jail for ten years, the 
procedure ept in certain narrow instances, 
be before a Gra Jury and a petit jury. 

There are t three possible means of loosening 


so tight a straight-jacket. The first is to undertake 
to reduce the mber of constantly multiplying 
statutes and regulations which create these minor 
offenses. |] ncreasing complexities of mod- 


ern life and the habit which is 


becoming fixed, of regulating human conduct more 
or less minute legislatior licate that statutes 
creating and ng petty offenses are much more 
likely to incre h 

The secor ble the courts and 
for the publ ecutors—particularly in very pop- 
ulous centers—frankly to announce that they must 
curtail their efforts to administer the law as regards 
small offenss t such a irse allies the law 
with lawless makes government by law more 
i theory tha reality, and infects with gross 
ibuses_ the tration of justice. The arrest 
of minor offe vithout ultimate prosecution, 
neubates nut us parasite \ commercialize 
the necessity gnorance of the poor, while un 
ler temp ui! 

rhe t sible course 1 confer upon the 
United State nissionel in kederal courts, 
summary ju tion over petty offenses, and thus 
to place the tederal system on a parity of efficiency 
with the Stat é Effort to this end has al 
ways encountered the assumption that two pro- 
hibitions in t nited States Constitution barred 
the way s the familiar requirement that 
the trial of ‘ rimes” shall be by jury; and the 
second is th vision that in all “criminal prose- 
cutions ed shall enjoy the right to a 
speedy and pt trial by an impartial jury. Not- 
withstanding the breadth of these guarantees, we 
must approach their consideration holding ever in 
mind the cau by our Supreme Court, that the 
language of the Constitution must be read in the 
light of the great statesmen and law- 
yers who framed it, and afterwards brought about 
its ratificat vere living the atmosphere of 
the Comn ind using its abulary. Hence, 
while the ] hat instrument faces forward, 
so far S ( erne s parentage is in 
the past e Supreme Court has in two in- 
Stances poll it with reference to these two 
provisions s caution st be held firmly 
in mind, be from time immemorial at common 

iw the ex ( “crimes” was a 
term app ffenses. 

Blackst great Commentaries were pub- 
lished just twenty years before the United States 
Constituti framed, and its circulation is said 
to have been larger in this country than in England. 
Hence, a eme Court has said, the framers 
of the Constitution undoubtedly had in mind the 
fact that Blacl e classed as “crimes” only such 
offenses eepe re atrocious dye,” 
in contradistinction to those “smaller faults and 
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omissions of less consequence” which are comprised 
under the gentler term of ‘“‘misdemeanors” ; and that 


at common-law minor offenses were from time im- 
memorial proceeded against summarily in any trib 
unal legally constituted for that purpose, without 
indictment by Grand Jury or trial by petit jury. 

In consequence, our Supreme Court, both in 
the case of Callan vs. Wilson, 127 U. S. 540, and in 
Schick vs. United States, 195 U. S. 65, has strongly 
intimated that the provisions of the Federal Con 
stitution requiring of the Federal Courts the triai 
of all crimes by Jury, apply only to such offenses 
as were not misdemeanors as defined in Blackstone's 
Commentaries and by the contemporaneous law, 
and as did not involve danger to society or serious 
infraction of the moral law. 

In the Schick case, the Supreme, Court held 
that a penal proceeding under the Oleomargarine 
Act to inflict a penalty of Fifty Dollars was a “petty 
offense,” and that “in such a case there is no con- 
stitutional requirement of a jury.” 

In every case where the Supreme Court has 
held a trial by jury to be a matter of right under 
either or both of the aforesaid constitutional guar- 
antees, the offense involved a serious infraction of 
the moral law or of public safety, and, according to 
Blackstone’s classification, was a “crime” rather 
than a “misdemeanor.” 

The same interpretation is necessarily arrived 
at through consideration of the constitutions of the 
thirteen original States which first ratified the Fed- 
eral Constitution. 

At the time of the separation of the colonies 
from the Mother Country, the summary jurisdiction 
of the English magistrates was well settled, and 
covered a great volume of offenses. Bacon’s 
Abridgement in 1768 described summary power of 
the justices over inferior offenses as extending “to 
such a multiplicity of cases that it is endless to en- 
deavor to enumerate them.” The Colonial Char- 
ters had carried forward the English judicial sys- 
tem ; the legal atmosphere of every community was 
permeated with the principles and methods of the 
common law; and when these Colonial Charters 
gave place to State Constitutions, the enshrinement 
therein of trial by jury was not deemed inconsistent 
with the continued practice of summary power by 
magistrates over minor offenses. 

For example, the early Constitution of the 
State of New York was typical of all the others in 
the provision that trial by jury in cases where it 
had heretofore been used by the Colony of New 
York, should remain inviolable forever. Yet, not- 
withstanding this provision, our State courts have 
repeatedly held that misdemeanors and petty infrac- 
tions of law could be summarily tried without jury 
These holdings are eloquent proof of the universal 
rule in the period when constitutions were being 
framed, that the guarantee of trial by jury was not 
intended to supplant or repeal the settled summary 
jurisdiction of common law courts and magistrates 
over petty offenses. 

Definition of what constitutes a petty offense 
may be difficult. The Supreme Court in the Schick 
case has suggested that the nature of the offense 
and the amount of punishment prescribed, rather 
than its place in the Statutes, determine its classi- 
fication among serious or petty offenses; and the 
dictum of Mr. Justice Harlan, in his dissenting opin- 







































































40 AMERICAN Bak ASSOCIATION JOURNAI 


ion, that a jury trial is necessary whenever the pun 
ishment involves or may involve deprivation ol lib- 
erly, 1S not in accord either with the authorities oO! 
with history. Undoubtedly, also, consideration 
should be given to the moral values and to the grav- 
ity olf the danger to the communily. Vealing with 
a question of degree is a probiem not uniamilial 
to the courts, and presents, as said by the Supreme 
Court in Irwin vs. Gavit, 205 U. 5., 


loi, a question 
“in pretty much everything worth arguing 
age, are Oni) 


which is 
in law. 
types.” 

1 believe, is nothing ia 
the Federal Constitution which prevents authoriza 
tion by Congress 
part of the United States Commissioners and 
judges in dealing with petty offenses; and that con 
structive measures so sorely needed to remove tne 
existing menace to the proper administration of! 
the Federal criminal law, need not be deemed to 
be vetoed by abstract questions of constitutional 
power. 

In this view of the 
and inferior federal courts w 
and indeed would tend to raise more 
questions: than it would settle Che 
dicial instrumentalities are sufficient All that is 
required is the extension to them of ancient and 
s could pre- 


Day and night, youth a1 
there 


therefore, that 


isdiction on the 


yi SuMMary jul 





matter, the creation of new 
not be necessary, 
troublesome 
existing ju- 


historic common law power. Congr 
scribe quite as readily as did the Legislature of the 
State of New York, a list of offenses which, accord- 
ing to the law antedating the Constitution, were 
classed as petty, and subject to summary punish 
ment without indictment or trial by jury; and 
Congress could easily devise a ple procedure 
for the laying of informations and for summary 
trials before the United States Commissioners and 


district judges. In lee I. 5 | in lvise : a bill to 
this very end has already been drafted by a dis- 
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was known to the common law at the time of the 
adoption of the Constitut! 

I realize that before a reform of this character 
can express itself in legislation opinion must 
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ings. 

Until some such reform is adopted, or 
peated 
and of the Tudicial Conference. that 


the re- 
Associations 
S824: a! 

ree additional 
judges be created in this Federal District, are ac 


recommendations of our Bar 





cepted by Congress, no Comprehensive 


the congestion ol Ur CiIVIl and Crim 


iS possible, ihe tacts so demon 
local judges exactly 
tinct dally activities ot the court, 


laW, Crilillai Cases 


equily, admiral 


and motions fil lp Case lll aly ¢ 
ot the courts, or the 1liness oI any 
Caiendar to fill up i1Ke a river velhin 
the inundation grows with the stea 
Dusiness in the ledcderai courts Un 
with additional judges the cong 
juced at least unlil they also are 
the rising tide of tederal lhitigati 
Summer, when traditionally courts sn 
ing time, we secured the attendance 
ro other districts, and g: > mucn 
trom h , and gave 

tion period to catching up on the a 


criminal and civ business. 
months we secured 2,127 convicti 


acquittals, collected $55,054 in fin 


Durin 


tinued 205 very old and defunct cases 


victions were only about 200 less 


obtained by the office during the 
year. In addition, on the civil si 
$308,000, and by disposi 

a net gain of 68. But 





and a single civil term 

1e neck of the bottle is 
ll while speak 
justice, I can affirm that our exper 


three months has demonstrated tha 


sertion that trial work must be s 
the summer because juries would be 
rests upon n asis ot tact On t 

ing this period when ordinary bu 

slack, business men find it easie 


other perio Is 


Nevertheless, notwithstanding 
the number of all civil and crim 
le | ‘ ecle 1 ¢ 





jyudages too se 


power to have a preliminary inve 


facts in I law cases I 
chiefly due t 2 cases which oc 
the only a ible udge to the 
multitude of s ler cases, and wl 
stances i! Ive facts and figures 
to be held in mind by a jury \ 
vestigation in such cases by a Lu 
nly simplify the issues, but in the 
stances would end the suit wit! t 


preme Court held, in an action at 
sold and delivered, that the Fede 
appoint an auditor to take testim 
the facts, and to make upon the 
| e : | 
h 7 , 


which woul 


function etore cour 


prima facie evidence of the facts 
clusions reached, unless rejected | 


the unrenorted | 
vs. LaBelle Ironworks, affirmed | 
Court of Appeals in 17 Fed. (2nd) 


ent 


5 


se of Thompson-Starr 


t ' ' 
tion ol 
A ars 
Di A 
x S 
nN MPty J 
arts 
a ie 
lam 4 
a4 3 * 4 
l€ al 
e € 
wed witi 
sis aS 
© mars 
1 oes 
yu Vaca- 
5 ou 


se tnree 
; 5 
SCC 
¢ ri 
d eel 
rece ny 
ecte 
¢ made 
ire nv 
i Ss vic 
th the 
-ibicdi 
ne 
ft 7 t 
Tt is 
r 
ert t 
rl 
L € 
(An is 
l€ t 
¢ 
t € 
e 
the 
tne 
+ 
1é OT 
I i 
ite 
- 
1! 
not 
f in 
g the 
the Say 
i is 
. 3 ad 
i ertair 
1 report 












































-<_3- 












l ap} 

cel 

an ac 

DUli np 

in cent 
‘> 

evel 

Wi 

icc, i 

€ id 

in ti 

Made 

ing its 

poral 

l al 








REFORMS IN FEDERAL PROCEDUR!I 4] 
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were required, then, as the recent experience of the 


State courts prove, an immediate and large reau 


tion in new suits would ensue. 





There are other effective but simple procedural 


reforms which can be accomplished 


lation. Such for example is the abolition of the 
confusing and antiquated modes of seeking a re 
view in Federal Courts of Appeal, and the substitu 


tion therefor of a simple notice of appeal in accor 
ance with the State practice. A bill to this end has 
been introduced in Congress by the American Bar 
Association. 

he American lawyer, lost in the jungle of 
Federal Appellate Procedure, will envy his English 
brother who moves in such wide-open spaces that 
Professor Sunderland in the Journal of the Amer- 
ican Judicature Society for April, 1926, was able 
to say of him: 


“The English Practice in taking an appeal so successfully 
meets its theoretical aim that there is almost no way of mak 
ing a mistake. Nothing is required but the ability to read and 
to operate a typewriter. Bills of exception became obsolete in 
England so long ago that some of the oldest men now in the 
law-court offices never heard of them. Assignments of Error 
have also gone the way of the Cross-Appeal, the writ of error 
period of 
sh barrister 


and the other extinct monsters of the cave-dwelli 
the English Law. To perfect an appeal, the Eng 
serves a notice upon the respondent that he will move the 
Court of Appeal in fourteen days to reverse the judgment 

There are no abstracts, or condensations, or reduc 
tions to narrative form, to be worked out, wrangled over, and 
settled. The Appellate record is merely a copy of existing 
documents There are no exceptions 












Not only is the system of review by [ederal 
Courts of Appeal antiquated and cumbersome, but 
m the criminal side it furnishes the convicted de 


fendant with every inducement to appeal and with 


| pportunities tor delay. li he loses, he ts 
not penalized; and in any event has he not been 
out on bail in a bright Mafana-land, where he sees 
no reason for unmannerly haste? Hence, it was 

ynething of a revelation when last summer Lord 





S 
Chief Justice Hewart unfolded the workings otf the 
English Court of Criminal Appeal, in an Address 
before the Canadian Bar Association. He disclosed, 
that frivolous appeals and designedly dilatory tac 
tics were both prevented DY the simple but ethcient 


of adding automatically to the sentence 
consumed by the appeal in cases where the 
it was on bail. Moreover, the Court pos 
but used less than once a year, the power! 





to increase a sentence upon appeal against a sen 


tence. The result of these simple reforms in pro 
cedure has been astonishing. The number oi 
ippellants has been only about seven percent ol 
the number having the right to appeal. The court 
finds it necessary to sit only about forty days a 
year. The average time from the receipt by the 


court’s registrar of a notice of appeal or applica- 
ion for appeal, until the matter is finally deter- 
wuned. is from four to five weeks. And all this is 
mplished, nothwithstanding that the English 


Alt 4 
Court of Criminal Appeal may entertain an appeal 
upon the facts as well as upon the law, and may 
cuusider points not raised in the court below. That 


purely technical considerations receive a cold wel- 
come and seldom affect the result, is shown by the 
fact that out of an average of 520 cases a year only 
are reversed; and in only about thirty-two are 
And, it will be borne in 


“/ 


the sentences reduced. 
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mind, this Court of Criminal Appeals sits for the 
whole of England. 

The English system of Practice has one other 
impoitant lesson for the modernizing of federal pro- 
cedure, to-wit, its method of handling the by-prod- 
ucts of every litigation—such as controversies over 

‘ time for pleadings, bills of particulars, amendments, 

addition and withdrawal of parties, etc. These are 
all routine matters which can best be dealt with 
by judicial officers specializing therein, in relief of 
overworked judges and congested calendars. The 
secret of the success of the English system, centers 
in lifting this burden from the regular courts. In 
New York State we have 107 Supreme Court judges, 
in addition to twelve judges of Federal District 
courts. Yet England, with a population of three 
times that of New York is disposing of her similar 
judicial business with about one-fourth of the num- 
ber of judges. A chief reason is that from the out- 
set of eve1y law-suit its routine controversies and 
procedural matters are under the jurisdiction of 
Masters, who discharge their functions in rooms 
where the total absence of chairs implies that nyu 
one is expecteJ to linger. On the hearing before 
him, the Master gives direction for the speedy ex- 
pedition of the case and settles all interlocutory 
matters preceding the trial. Thus, the lawyers are 
not, as here, the sole arbiters of the preliminary 
course of a case. We have in bankruptcy a some 
what similar system in the person of Referees in 
bankruptcy. ‘The courts could not function with- 
out them. Common-sense would urge the exten- 
sion of that precedent along lines which the English 
experiment has demonstrated to be sound. 

No survey of Federal Procedure would be com- 
plete, without pointing out its total lack of machin- 
ery for detecting and punishing repeating offenders. 
In this respect it is out of touch with modern Pen- 
ology, which predicates reformation for the first 
offense and increasing severity for repetition. 

The Baumes Laws are an illustration of sci- 
entific methods in dealing with crime; and their suc- 
cess is self evident. They rest upon the existence 
of elaborate machinery for detecting by fingerprint, 
photograph and reference system, the habitual of- 
fender; and they provide a scale of penalties grad- 
uated according to the number of repetitions. The 
Federal criminal law, on the other hand, is without 
even a vestige of this efficient equipment. The 
second offender can be known only if he is arrested 
in the same district and is kind enough to give the 
same name; or, if someone happens to recall the 
previous conviction. The maximum penalty for 
an offense cannot be exceeded, whether it be the 
defendant’s first breach of the law or the tenth. 
Yet there is nothing unconstitutional in such 
familiar and effective means of detection as finger- 
printing and photographing. In Holt vs. U. S., 
218 U. S., 245, Mr. Justice Holmes has said: 

“The prohibition of compelling a man in a criminal court 
to be a witness against himself is a prohibition of the use of 
physical or moral compulsion to extort communications from 
him—not an exclusion of his body as evidence when it may 
be material.” 

Indeed, the Federal criminal system does not 
even possess in Washington or in the several dis- 
tricts, any bureau where descriptive data are pre- 
served for the purpose of detecting habitual offend- 
ers; and there is no appropriation for the compil- 














ing of such records. Hence, the Federal system 
may seem almost to invite description as a sort of 
happy-hunting ground for the itinerant crook. 

A word also should be said as to procedure in 
bankruptcy, particularly because the Bankruptcy 
Committee of the American Bar Association re- 
ported last August that “the situation is alarming.” 

According to the Committee’s figures, during 
the last fiscal year there were closed in the United 
States a total of 47,307 bankruptcy cases, repre- 
senting liabilities of $806,312,992.45; and the num- 
ber and amount are constantly growing. It is evi- 
dent that, however enormous have been the coun 
try’s opportunities for disregarding loss, we are 
rapidly reaching a stage where we cannot continue 
to disregard it. Accordingly, the Committee de- 
clares that today it is too easy to go through bank- 
ruptcy, and that we should take a leaf out of the 
English book where discharges are denied when 
the bankrupt’s assets are not equal to fifty percent 
of his unsecured liabilities, unless by reason of cir- 
cumstances proven to have been beyond his control ; 
or where he is unable to show that he contracted 
debt under the reasonable expectation of ability t 
repay; or when he has brought on bankruptcy 
through rash speculation or culpable neglect of his 
affairs. The Committee, in addition, recommends 
certain procedural amendments and harmonizations 
too detailed for consideration here, as well as the 
conferring upon the judges of power to refuse con- 
firmation of competitors, even though no objection 
be made by creditors. 

In closing, let me ask why the English have 
succeeded in developing a procedure so much 
simpler and more effective than our own? The 
answer is that given by Professor Sunderland in a 
recent issue of the Journal of the American Judica- 
ture Society. Our constitutional system has pro- 
duced a rigidity and timidity even in the matter of 
procedure. Our reforms are by tinkering, and not 
by rebuilding. In every other field of American en- 
deavor, efficiency, progress and simplification are 
being sought with restless and irresistible eager- 
ness. Yet, the legal profession, which controls the 
operation of the laws to which all the rest of so- 
ciety is subject, is halting between two opinions, 
and is dismayed by the very size and mass of the 
problem. Yet a progressive age demands progres 
sive solutions, and what has been accomplished in 
the Old World can be even bettered in the New 
World. 


Signed Articles 


As one object of the American Bar Association Journal 
is to afford a forum for the free expression of members of 
the bar on matters of importance, and as the widest range 
of opinion is necessary in order that different aspects of 
such matters may be presented, the editors of this Journal 
assume no responsibility for the opinions in signed articles, 
except to the extent of expressing the view, by the fact of 
publication, that the subject treated is one which merits 


attention. 
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CHARITABLE GIFTS AND THE OLD LAW BOOKS 


By CHARLES P. MEGAN 


17 
Vi yi ; j 


S ¢ ng about our library 
| upside down; the Chi- 
ciation has always been ready to 
purpose of buying books there- 
ibout books as making gifts 

re 
a Philadelphia merchant of 


7 


h, died in 1831, a widower, with 
several million dollars. 
and the develop- 
ing of the city’s water-front (the 
venue ), with aid to State and federal 
a u purpose if all else 
he clauses of the will that launched 
ts he wrote clauses prescribing 
detail how every least part of his 


ried out The chief interest of the 


about two million dollars to the city 

e outlined in the opening part of 
Wi 

2 long time impressed with 


{ and of placing them, 

minds and the development 

le above t many temptations, to 
i hey are exposed; and 
le r such a number of 
an be trained in one 

as a more comfortable 
from the application 


to make the will 


4 ‘ t 
astic, missionary, or 
whatsoeve! ever hold or exercise 
whatever in the said college; nor shall 
e admitted tor any purpose, or as a 
appropriated to the purposes of 


tt mean to cast any 
whatsoever; but, as there 
. a diversity of opinion 
keep the tender minds of the 

rive advantage from this bequest, free 
which clashing doctrines and sectarian 
sire is, that all the 
ill take pains to instil 


lars the purest principles of morality, 


trance into active life, they may, from in- 


ce benevolence towards their fellow- 
and industry, adopting 
gious tenets as their matured reason 


Girard attacked the will on three 
the city of Philadelphia was inca- 
a devise; second, that the descrip- 

he proposed charity was too 


es of tl 
finite to have a legal effect, and 


therefore unenforceable; and third, 
hostile to the Christian 
st public policy. On the first and 
not speak, as they are not within 
ling, but they were both finally 
The point 


the city and the will 


er of the Chicago Bar Association, 
I f the Association, 


ii 


( 


about the capacity of the city was not pressed, and 
the purpose of the founder was held to be the exclu- 
sion of sectarianism, not of religion. Both Webster 
and his fellow-counsel (arguing against the will) 
said that this was “a cruel experiment . . . upon 
these orphans, to shut them up and make them the 
victims of a philoscphical speculation to ascer- 
tain whether they cannot be brought up without religion 
Ministers are the usual and appointed agents of 
Christ Different sects have different forms of 
worship, but all agree that preaching is indispensable.” 
But although Webster outshone all the great preachers 
within men’s memory, and though Binney sighed, “What 
would I have given if Girard had only begun his will 
‘In the name of God. Amen,’” yet the case was never 
in doubt, directly on this point. Story told Kent that 
Webster’s argument seemed “an address to the preju- 
dices of the clergy,” and the court declared it without 
force in a mere juridical view, which is the only 
one in which we are at liberty to consider it.” Web- 
ster’s magnificent peroration was, therefore, in vain: 
“No good can be looked for from this college. If 
Girard had desired to bring trouble, and quarrel, anil 
struggle upon the city, he could have done it in no 
more effectual way. The plan is unblessed in design 
and unwise in purpose. If the court should set it 
aside, and I be instrumental in contributing to that 
result, it will be the crowning mercy of my professional 
life.” 
rhe second point, however (aided indirectly by the 
last), was a much more dangerous one, and Story had 
every reason to treat it with respect, for a generation 
earlier he and his beloved chief, John Marshall, had 
had the question before them, and had decided it .as 
Webster now contended. In 1819, in Trustees of Phila- 
delphia Baptist Association v. Hart's Executors, 4 
Wheat. 1, a case from Virginia, the law was laid down 
thus: At common law a gift was, of course, void if 
no legal estate vested, or if the description of those 
who were to take was indefinite and uncertain. Char- 
itable gifts were not an exception to this rule, until 
the situation was changed by the passing of th 
Statute of Charitable Uses (43rd Elizabeth). After 
the statute the chancellor had jurisdiction to give relief 
in such cases; so that now “if a bequest be for charity 
it matters not how uncertain the persons or objects 
may be; or whether the persons who are to take are 
in esse or not; or whether the legatee be a corporation 
capable in law of taking or not; or whether the bequest 
can be carried into exact execution or not; in all these 
and like cases the court will sustain the legacy and 
give it effect according to its own principles; and, 
where a literal execution becomes inexpedient or im- 
practicable, will execute it cy pres.” Marshall ex- 
pressed himself as inclined to believe that “the original 
interference of chancery in charities, where the cestui 
que trust had not a vested interest which might be 
asserted in a court of equity, was founded on that stat- 
ute [the 43rd Eliz.] and still depends on it.” In Vir- 
ginia, therefore, which had expressly repealed the 43rd 
Eliz. between the date of Hart’s will and the date of 
his death, there was nothing to sustain a charitable gift 
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to uncertain beneficiaries, and the gift was accordingly 
held void. Story prepared a learned concurring opin- 
ion, which was not published at the time, but was 
printed several years afterward (1830) as an appendix 
to the first edition of Peters’ third volume of supreme 
court reports—it was omitted in subsequent editions, 
for a reason that will be clear in a moment—and 
Story also wrote an elaborate note on Charitable Be- 
quests, along the same lines, for his personal friend, 
the supreme court reporter Wheaton, who printed it 
at the end of the volume (4th Wheaton) containing 
the case. And, by the way, that fourth volume of 
Wheaton’s reports would be hard to rival for profes- 
sional interest. It begins with Baptist Association v. 
Hart's Executors and ends with the Dartmouth Col- 
lege case, and in between are Sturges v. Crowninshield 
(on the validity of the New York State bankruptcy 
law) and the great McCulloch v. Maryland. 

The bequest that was held void in the case of 
Hart’s will was in this language: “Item, what shall 
remain of my military certiucates, at the time of my) 
decease, both principal and interest, I give and be- 
queath to the Baptist Association that, for ordinary, 
meets at Philadelphia, annually, which I allow to be 
a perpetual fund for the education of youths of the 
Baptist denomination, who shall appear promising for 
the ministry, always giving a preference to the descend- 
ants of my father’s tamily.”” The Association was not 
incorporated until after Hart’s death 

As a result of the decision in this case, Maryland 
followed Virginia in cutting loose from the 43rd Eliz., 
and the law of Pennsylvania also was considered to 
exclude the statute; and so, with Webster and the 
Baptist Association case on their side, the Girard heirs 
had reason to be confident. The case was argued be 
fore the supreme court of the United States, and 
Story and others of the judges were known to be of 
opinion that Girard’s will could not be sustained under 
the earlier decision. John Sergeant, counsel for the 
city of Philadelphia, took alarm, and advised engag- 
ing Horace Binney to re-argue the case. In important 
litigation, especially where rights of the public were 
involved, the supreme court encouraged a very full 
presentation of the case by both sides, and almost al- 
ways permitted, and sometimes even suggested, a re- 
argument. And there was as yet no limitation on the 
length of arguments; that came five years later. 
Binney devoted a year to preparation; and the great 
case came on for final argument in February, 1844. 
For a description of the scene you must go to the 
fascinating pages of Mr. Charles Warren’s The Su- 
preme Court in United States History. Everybody 
tried to get into the court-room. Two hundred ladies 
came to hear Webster. They sat behind and around 
the judges, and everywhere. The newspapers gave 
full reports of the case from day to day. The argu- 
ments lasted ten days in all. Each day the court-room 
became more crowded. It was usually very hard to 
get John Quincy Adams away from his seat in the 
house of representatives, but he went to hear this 
case. A friend rushed over to the house and told 
another member, “Long John” Wentworth, the (or at 
least a) famous mayor of Chicago, that “preaching is 
played out. There is no use for ministers now. Daniel 
Webster is down in the Supreme Court-room, eclipsing 
them all by a defense of the Christian religion. 
Then again ‘Suffer little children to come unto me,’ 
accenting the word, children. He repeated it, accenting 
the word, little. Then rolling his eyes heavenward and 
extending his arm, he repeated it thus: ‘Suffer 


little children to come unto Me, unto Me, unto Me, 


suffer little children to come.’” ‘The great audience 
hung on the words. Once there was a burst of applause 
in the court-room. Throughout the country, church 
people read the newspaper accounts eagerly. Webster 


was supposed to have been promised a nity thousand 
dollar tee if he should succeed in breaking the will 
But there was more than that at stake tor him; the 
“church vote’ (people said) might mean the realiza 
tion of the ambition of a life-time; the 
nominations were only four months away 

It was a struggle of giants. One interesting story 
is quoted by Mr. Warren. ‘There was a vacancy on 
the supreme court, caused by the death of Justice 
Thompson. Binney and Sergeant were attracting such 
attention by their arguments in the Girard case that 
President ‘t one, and, 
if he would not accept, then to the other. 
dent’s message was brought to Binney at his hotel- 
room, the evening after he had completed his masterly 
four days’ argument. He expressed his sense of the 


yler decided to offer the place to 
The Presi 


honor the President was conferring on him, but (he 
said) he was too old for the place, being over sixty 
He would suggest, however, that the appointment be 


offered to his colleague, Sergeant, but that Sergeant 


should not be told that the place had been tendered 
to Binney, and particularly that the reason for the re- 
fusal should not be communicated to Set 
Sergeant also was over sixty, and might be 


by binney’s decision. th 





mergeant was in the 
in the hotel, and the President's messenger at once 
went in and offered him the place on the bench. He 
expressed his sense of the honor the President was 


conferring on him, but (he said) he was too old fo 
the place, being over sixty. He would suggest, how 


ever, that the appointment be offered to his colleague, 
Binney, but that Binney should not be told that the 
place had been tendered to Sergeant, and particularly 
that the reason for the refusal should not be communi- 
cated to Binney; for Binney also was over sixty, and 
might be influenced by Sergeant’s decision; and those 
two great lawyers and friends went to their graves, 
each without knowing that the other had been offered 
a place on the supreme court of the United 

Binney’s handling of Marshall’s opinion was the 
“showed at the bar” 





masterpiece of the case. He 
(says Wallace, in his delightful book on The Reporters ) 
“that as to the principal authority cited by the Chief 
Justice from one of the old books there were no less 
than four different reports of it, all variant from each 
other ; that as to one of the reporters, the case had been 
decided thirty years before the time of his repor 
that he was not likely to know anything personally 
about it; that ‘he certainly knew nothing about it ac 
curately ;’ that another reporter gave two 
the case ‘entirely different,’ not only from that 
co-reporter, but likewise from another of 
and that a fourth account, by a yet distinct reporter, 
was ‘different from all the rest’: that ‘nothing is to 
be obtained from any of these reports except 
haps, the last, that is worthy of any reliance as a true 
history of the case’; and that even this, the f 
them, had been rejected in modern times, ‘as being 
contrary to all principle.’ ” 

Marshall also had said that “we have no trace, in 
any book, of an attempt in the court of chancery, at 
any time, anterior to the statute, to enforce one « 


ind this was 


these vague bequests to charitable uses ;’ 
then (1819) very true; reports of chancery cases di 


not begin until centuries after law cases were being 


ee 








reported, a littl was known about what the 
hancellors g during those centuries. But 1 
827 the | ( miss published three 
irge V \ S the Proceedings 
1 Chancery” i1 eth’s reign, with examples from 
ther reigns is Richard II, containing 
briefly the 1 the parties, the object of the bill, 
ind a desc ertv involved. From these 
Calendars tracted fifty cases in which the 
Chancellor had rd bills involving charitable uses, 
prior to the hem long before 
Elizabetl : ! When we advert to the various 
objects of tl ” Binne said in his argument, 
‘we n Ives ng a chancery 
ulendar « nt day; in which parties, in some 
cases with 1 t r particular interest, legal or 
equitable supply of new trustees, for the 
redress of for a decree to enforce a charge 
upon land. or t nge the investment of a charity,— 
in behalf of tl yor, of schools churches, of hos- 
pitals : inction bills, bills of revivor, cross- 
bills ; the fu tio! f equity in all respects.”” On the 
evening of | s triumphant fourth and last day 
of argument, V ter met Wallace and said to him, 
“Mr. Binne uried me under those three big 
folios.” > 
There wv nothing more to be said. In two weeks 
Story delivered the opinion of the court, sustaining 
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the will. “Whatever doubts [he wrote] might prop- 
erly be entertained upon the subject when the case of 
The Trustees of the Baptist Association v. Hart's 
Executors was before this court (1819), those doubts 
are entirely removed by the late and more satisfactory 
sources of information to which we have alluded.” 


What all this suggests to a Chicago lawyer is the 
importance of Binney’s great argument to any institu- 
tion like our own Chicago Bar Association whose 
future may be so profoundly influenced by the gain 
or loss of an endowment. Some day we may have to 
defend the validity of a noble gift to our Association 
for the furtherance of its far-reaching activities. Gir- 
ard College is rich, and thus all the more able to do 
g Its grounds cover forty acres. It 
has twenty buildings. Land and buildings are worth 
more than $5,000,000, and the principal of the college’s 
endowment is over $32,000,000. All this would have 
been lost to Philadelphia, and to the United States, if 
the city had not had a lawyer like Binney at its call 
\nd would it not be shameful,—I will not say if one 
of our private clients, or one of the great municipal 
corporations our members represent, or a hospital, a 
university, or a library,—but if our own Association 
should lose its inheritance because no one any longer 
knew or cared anything about the old law-books? 


good in its field 
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tment for Reviews of the Judgments and Opinions of the Permanent 


Court of International Justice’ 


By Man.tey O. Hupson 
Bemis Professor of International Law, Harvard Law School 


Seventh Judgment of the Permanent Court of 
International Justice’°—Case Concerning Certain 
German Interests in Polish Upper Silesia 

The application in Upper Silesia of a Polish Law of 
expropriation would constitute a violation of Poland’s obli- 
gations under the Geneva Convention relating to Upper 
Silesia, and the Court may give a declaratory judgment to 
this effect. 


This proce ng was instituted by Germany 
against | May 15, 1925, based on Article 
23 of the | man-Polish Convention signed at 
Geneva 15, 1922. The Polish Government 
had conte e jurisdiction of the Court, but 
this juri s ad been established in a judgment 
given on August 25, 1925,° and the case had been re- 
served for ment on the merits. The original 

ib1 had been modified when 
the Court ebruary 5, 1926, on which date 


nued intermit 
6 xpert witnesses were 
stalment was pub 


International Justice, 


examined by the Court in the course of these hear- 
ings, for the first time in its history. 

The submissions of Germany sought a judgment 
(1) that the application of certain parts of the Pol- 
ish expropriation law of July 14, 1920, constitutes 
a measure of liquidation and as such violates cer- 
tain articles of the Geneva Convention of May 15, 
1922; (2) that the Polish Government's attitude 
toward two German companies owning a nitrate 
factory at Chorzow, was not in conformity with the 
Geneva Convention, and the Court was asked to 
say what attitude should have been adopted toward 
these companies; and (3) that notices of intention 
to liquidate certain rural estates were not in con- 
formity with the Geneva Convention. The Polish 
Government requested a non-suit as to the first of 
these submissions, on the ground that an abstract 
declaration could not be given by the Court; a 
udgment that as no measures of liquidation had 
been taken against the German companies, there 
was no ground for a decision as to the conformity 
of the Polish attitude with the provisions of the 
Geneva Convention; and a non-suit as to the third 
of the German submissions 

In the earlier proceeding, the Polish Govern- 
ment contested the Court’s jurisdiction without 
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success. In this case, the power of the Court was 
“difference ol 
is used in the 


denied on the ground that n 
opinion” existed, as that term 
Geneva Convention, and on the greund that “the 
abstract character of tl decision asked for is 
hardly compatible with Article 59 of the Court’ 
statute.” But the Court held that a “difference ot 
opinion” did exist and that the provisions for the 
Court’s jurisdiction in Article 23 of the Geneva Con 
vention “cover interpretations unconnected with 
concrete cases of application.” Article 59 of the 
Court’s Statute “does not exclude purely declara 
tory judgments,” its object being “simp! 

vent legal principles accepted by the Court in a 
particular case from being binding upon other 
States or in other disputes.” As to the first Ger- 
man submission on the merits, the Court found that 
the application of two articles of the Polish law 
of 1920 was not compatible with certain provisions 


vy to pre 


of the Geneva Convention, in that they would deny 
to private property the protection required by the 
Convention and would make no vision for ade 
quate investigation of titles. Reliance by Poland 
on provisions in the Treaty of Versailles and the 
preceding armistice agreements, led the Court to 
examine Poland’s relation to those instruments, re- 
sulting in its conclusion that none of their pro- 
visions override Poland’s obligations under the 
Geneva Convention 

As to the second of the German submissions, 
Poland had attacked a transfer made by the Ger- 
man Government in 1920, after the Treaty of Ver- 
sailles came into force, but the ( held that the 
alienation was not an act of bad faith, nor “an act 
calculated to prejudice Poland’s rights,” and was 
not a breach of Germany’s engagements. The two 
German companies had acquired rights in the fac- 
tory at Chorzow which Poland was bound by the 
he attitude of 
Poland in regard to these companies was contrary 
to Article 6 and following articles of the Conven 
tion. However, the Court declined to say what 
attitude the Polish Government ought to have 
adopted ; the parties had furnished insufficient data 
for this, and the point therefore “remained in its 
purely interrogative form.” 


Geneva Convention to respect, and t 


1 1 1 


The rural estates to which the third German 
submission related were both agricultural and in- 
dustrial estates. A special clause in the Geneva 
Convention related to rural estates “devoted prin 
cipally to serving the needs of large industrial 
undertakings.” A question was argued as to the 
acquisition of the surface by mining enterprises. 
It was necessary for the Court to examine each of 
the ten estates concerned, and to an ilyze as to some 
of them a mass of detail. As to five of them, it up- 
held the German submission. The most interesting 
question which arose was that the domicile of 
owners whose estates were divided by the new 
boundary between Germany and Poland, on which 
the view of the Court was not at variance with the 


1 1 


provisions of American law relating to domicile. 

The judgment was given by a Court composed 
of six judges, three deputy-judges, and the two 
national judges of Germany and Poland, all of 
whom concurred except the Polish national judg: 








Thirteenth Advisory Opinion of the Permanent 
Court of International Justice‘-—Competence of 
the International Labour Organization to 
Regulate, Incidentally, the Work of 
the Employer 

The competence of the International Labour Organiza- 
tion extends to drawing up and to proposing labour legisla- 
tion which, in order to protect certain classes of workers, 
also regulates incidentally the same work when performed 
by the employer himself. 


The International Labour Organization, estal 
lished by Part XIII of the Treaty of Versailles 
includes the International Labor Conference whi« 
holds a session each year, and the International 
Labor Office which is permanently located 

Geneva and which is controlled by an international 


Governing Body \t the sixth session of t Inter 
national Labour Conference in 1924, one item o1 
the agenda was “Nightwork in Bakeries \ pre 


liminary draft convention was adopted by the Con 
ference, on July 5, 1924, which would prohibit nigh 
work of all persons, proprietors as well as workers 
engaged in making bread, pastry or other flour 
confectionery, without applying, however, to work 


done by members of the same family for their own 
consumption, nor to the wholesale manufacture ot 


biscuits. Although objection was voiced by the 
employers’ group in the Conferences of 1924 and 
1925, a Draft Convention in this sense was defi 
nitely adopted by the latter Conference on June & 
1925, by eighty-one votes to twenty-six. The em- 
ployers’ representatives continued to entertai! 


) € 

doubts as to the legality of this action on account 
of the application of the draft convention to the 
work of employers, and after some interval, the 





1 


Governing Body decided, although the majority 
> 








were convinced of the legality, to ask the Council 
of the League of Nations to request an advisory 
opinion of the Permanent Court of International 
Justice. On March 17, 1926, the Cou voted to 
request such an opinion on the following question 
“Is it within the competence of the International Labour 
Organization to draw up and to propose labor legislati 
which, in order to protect certain classe f workers, als 
regulates incidentally the same work when perf 1 by tl 


employer himself.” 

When this request was communicated to the 
Court, notice of it was at once sent to all members 
of the League of Nations, to the United States o 
America and to Ecuador, as well as to various inte 
1ational organizations considered as likely to be 
able to furnish information on the question su 
mitted to the Court. The following organizations 


presented their views to the Court: the Interna- 
tional Labor Organization, the International 
Organization of Industrial Employers he In 
ternational Federation of Trades Unions, the In 
ternational Confederation of Christiar Trade 
Unions. 

Che Court’s opinion was handed d n Jul 


23, 1926. The Court first pointed out that the ques- 
ion submitted did not relate to any particular 
branch of industry. It did not therefor 

consider what kind of legislation the conditions ol 
the baking industry might justify. Moreover, the 
Court was not called upon “to deal with the work 
; 


je) 
a 
om 
os 
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s its regula dental to a regulation pro- 
sed 1 certal lasses of workers 
ind to insure s protection.” The word “work- 
* was take ly t ge earners. The 
uestion | stly a n of law, the 
swer to wv nds upon the terms of Part 
XIII of the Treat f Versaill f June 29, 1919, 
which tl mpetence f the International 
labour Orgar s dehne Che Court pro- 
eeded to exa e the provisiot1 Part XIII in 
letail. It « that the International Labour 
Organization no legislative power” and that 
the “language ly be more comprehensive” 
than that wl tes its general objects. The 
Treaty itself pr es “the means of checking any 
the part of the Organization to exceed 


ittempt on 


its competer is therefore concluded that 


1 


“the high cont: ting parties c ear] intended to 
give to the Inter | Labor Organization a very 
road power of rating with them in respect 


‘ 


ken in order to assure humane 


of measures to | 
d the protection of workers.” 


conditions of 


The history the Organization itself indicates va- 
rious instances ibor legislation which might 
have application t employers, and the Court 
thought it not improper “to resort to practice, na- 
tional or international, for the determination of the 
exent of a particular governmental power.” It 
follows from tl easoning in the third Advisory 
Opinion of the rt, that if it sumed “that the 
competence of t nternational Labor Organiza 
tion is limite work of the wage-earner, the 
Organization is t excluded from proposing legis 
lation for the protection of wage-earners because 
such legislation may have the effect of regulating 
at the same tin nd incidentally the work of the 
employer 

The Court reful ti int out that it was 
“called upon to perform a judicial function,” and 
not to discu ly political principles or social 
theories. It did ittempt “to indicate the limita 
tion of any discretionary powers which the Inter- 


national Labor Organization may possess as re 
gards the making of incidental regulations,” nor did 
t I er controversial cases, actual or 
its opinion is not asked, and 

ment, the decision upon 


it “essay 
hypothetical, 
to intimate what, in its judg 
them should be An affirmative answer was given 
to the question put The opinion was 
“done in Englis! 1 in French, the English text 


1 


being authoritat 
Orders of the Permanent Court of International 
Justice’—Case Concerning the Denunciation of 
a Treaty Between China and Belgium 

In exercise of its compulsory jurisdiction conferred by 
acceptance of the “Optional Clause,” the Court will take 
jurisdiction of a case submitted by one party and order pro- 
visional measures to be taken. 

The relatio1 Belgium and China have de- 
pended since October 27, 1866 on a treaty signed 
on November 2, 1865 One of the periods for 
which this treaty s renewed expired on October 


27, 1926, and the treaty itself provided (Article 46) 


for the Belgium ‘| ernment’s giving notice of a 
desire to modify t treaty six months before the 
end of each ten year interval. The treaty makes 

Publicatior f Permanent rt of International Justice, 
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no similar provision for modifications to be sug- 
gested by the Chinese Government. However, on 
April 16, 1926, the Chinese Government notified 
the Belgian Government that the treaty would 
come to an end on October 27, 1926. When efforts 
to conclude a modus vivendi failed, the treaty was 
formally abrogated by the Chinese Government. 

Both Belgium and China were signatories of 
the “Optional Clause” annexed to the Statute of 
the Court, and on November 25, 1926, the Belgian 
Government filed a unilateral application with the 
Court, asking the Court to give judgment that the 
Chinese Government is not entitled to denounce the 
treaty, and asking that the Court, pending such 
judgment, indicate provisional measures to be taken 
for the preservation of the rights of Belgium and 
her nationals. Such judgment was sought whether 
the Chinese Government “is present or absent.” 
\t no time did the Chinese Government appear 
before the Court or recognize that any jurisdiction 
was conferred by this application. However, in 
view of the “Optional Clause,” the President of the 
Court proceeded to set various dates for the filing of 
the written proceedings, and to vary these dates 
from time to time as it became necessary. In ad- 
vance of the submission of the Belgian Case, the 
President refused to exercise the power conferred 
by Article 57 of the Rules of Court, and to indicate 
provisional measures in accordance with the then 
existing situation. On January 4, 1927, the Belgian 
Case was filed with the Court, the Belgian Govern- 
ment having previously filed a translation of a 
Chinese order which indicated that Belgian rights 
under the treaty had been or were about to be 
ignored. On January 8, 1927, the President exer- 
cised the power conferred by Article 57 of the Rules 
of Court, and made an order indicating provision- 
ally the protection to which Belgium was entitled. 

The protection thus ordered covered as regards 
Belgian nationals without passport, the right to be 
conducted in safety to the nearest Belgian Con- 
sulate ; it covered the effective protection of Belgian 
missionaries; and it prescribed the continued en 
joyment by Belgium of certain privileges of extra- 
territoriality. As regards property and shipping, 
the order covered protection against sequestration 
or seizure not in accordance with international law. 
\s regards judicial safeguards, the order prescribed 
the right of Belgians and Belgian corporations to 
have their legal proceedings conducted in “modern 
courts,” according to modern Chinese laws and with 
a right of appeal and the assistance of lawyers. It 
was noted in the Order that “the situation secured 
by the treaty to Chinese nationals resident in Bel- 
gium has undergone no modification.” The Court, 
therefore, felt it unnecessary to make its order re- 
ciprocal so as to apply to Chinese nationals in 
Belgium. 

Some days later, on January 17, 1927, the Belgian 
Government informed the Court that an agreement 
had been reached between the Chinese Government 
and the Belgian Government for reopening nego- 
tiations for the conclusion of a treaty abrogating 
the treaty of 1865. The Court was asked to facili- 
tate these negotiations by extending the dates for 
the submission of a counter-case by China, and the 
President complied with this request. On February 
3, 1927, the Belgian Government informed the Court 
that a provisional regime for protecting Belgians in 
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China had been agreed upon | the two govern the German G t I iry 
ments. ‘This regime went ewhat beyond that objection of the Polish Governme: 
prescribed by the President’ rder. The President The consideration of the question o risdictio1 
of the Court then complied with a request of the as begun on June 22, 1927, and oral statements 
Belgian Government, which the Belgian Govern ere made by agents of the two governments before 
ment stated to accord the desires of the a Court consisting of ten judges, one deputy-judge 
Chinese Government. and revoked the order of a German national judge and a Pol n 
January 8, 1927, b ne er issued on February Judge The judgment of the Court was given 
15, 1927. Again May, 1927 Belgian Govern July 26, 1927 e€ main controversy r¢ the 
ment asked for an exte1 time and on May 10, application of Article 23 of the Convention between 
1927, the President extended tl me for the filing of Getmany and Poland, signed at Gene May | 
“— ¢ . ; > YW? whic! f-] + ; 
the Chinese Gove ( mM Ate eS a aS WS (trans 
request for extet n ! é y the Belgian ma RS , - = = py ee I . . 
Government in June, a1 n June 18, 1927, the full as = 1 Sic Cicemainien ig a - “ od 
Court fixed the following dates for the submission the Permanent Court of Internat ’ al Justice I uris 
of written proceedings: for the Chinese counter tion of the Ge n-Polish Mixed Arbits nal de 
case, February 15, 1928 r the Belgian reply, April sonar tong ml oe +) a 
l, 1928 : for the Chinese er. May 1S. 1928. _e , the" ro . = 
ied on bDeNnall of the i 1 (rovern 
Article did not contemplate the juris 
Eighth Judgment of the Permanent Court of Inter- Lourt with — ace to cierences 


national Justice —Case Concerning the concerning reparatls ns Ciaimed, ana « nace \ that 


Factories at Chorzow the private i intereste 1 were P € 
: . ; recourse o the ¢ ial jurisd tion 
Under Article 23 of the Geneva Convention concerning , , 
the second part the Article 


Upper Silesia, the Court has jurisdiction to determine the "1 a “ “ace , 
; : , The Court held that differences relating to 
existence and extent of the obligation of Poland to make \ ; 


; Saar reparations, which may be due by reason of failure 
reparation for injuries inflicted as a result of the seizure of , "| age REE Ge INI ae a oe ae 
nitrate factories at Charzow. ne Pes.” Pate casa rae Pty Saga he Mager 

relating to its application. lhe first paragraph of 

The sixth judgment of the Permanent Court of Article 23 should be viewed as a compromtis which 
International Justice handed down on August 25, did not call for restrictive interpretation. It “con 
1925, determined that the Court had jurisdiction to stitutes a typical arbitration clause whic] yntem 
deal with a case concerning certain German in- plates all differences of opinion resulting from the 
terests in Upper Silesia. The seventh judgment of application and interpretation of a certain number 


the Court handed down on May 25, 1926, dealt with of articles” of the Convention. The Court refused 


the merits of the ame case, nd determined that to say, therefore that it was limited under Article 


}) 
the attitude of the Polish Government toward two 23 to a statement of the fact that provisions of the 
t < a Stat the tact that l I tne 
German companies interested in the Chorzow tac convention were being improperly applied. It was 


tories was not in conformity with the provisions of found unnecessary to “take account of declarations 


the Geneva Convention. At that time, the Court admissions or proposals which the parties may have 
refused to say what attitude would have been in made in the course of direct negotiations.” 
conformity with those provisions. Following the As to the second paragraph of Article 23, the 
judgment, the two governments entered into nego- tribunals to be taken into account are the Upper 
tiations in an attempt to reach an amicable settle- Silesian Arbitral Tribunal and the German—Polish 
ment of the claims of the two German companies, Mixed Arbitral Tribunal. This part of Article 23 ] 


but these negotiations were futile. The failure of been examined by the Court in its sixth Tudg- 
the negotiations led the German Government On ment, but in spite of this fact, the Court was willing 
Feb. 7, 1927, to file an applicat instituting pro- once more to “examine the question in relation to 


l¢ ‘a 
Ls 
ceedings against the Polish Government with re-_ the special conditions in which it presents itself on 
spect to the reparations claimed to be due to the this occasion.” It proceeded to find a special rea- 
, i: 


two German companies from e Polish Govern- son for the second paragraph of Article 23, and de- 
ment. On March 2, 1927, the German Government termined that it did not “expressly contemplate acts 
filed a case in support of its application, claiming of the kind for which the German Government 
that compensation of more than ninety-six million  ¢]aims indemnity on behalf of the dispossessed com- 
Reichsmarks was due to the two companies; asking Pp inies.” The acts of the Polish Government “consti- 
that the export of nitrated lime and nitrate of am- tute special measures which fall outside the normal 
monia should be prohibited to Germany, the United operation of Articles 6 to 22 of the Geneva Conven- 
States ot America, to France and to Italy ; and tion. whereas the jurisdiction reserved by Article . 4 
submitting that the compensation due should be paragraph 2, assumes the application of those ar 

° . . 1 tA at ee . ° 
paid in a particular manner with interest at 6% and ticles.” By its failure to conduct a previous investi- 
with no deduction or set-off in favor of the Polish gation of the right of ownership, the Polish Gov- 
Government. Thereafter, on April 14, 1927, the ernment had violated the Geneva Convention, and 


} 
\ la L 


Polish Government filed a preliminary objection ¢phe Court relied upon “a principle rallv accepted 
denying the jurisdiction of the Court An effort in the jurisprudence of international arbitration, as 
was then made by the German Government to se well as by municipal courts. that one Party cannot 
cure a reference to the Court by mutual consent, avail himself of the fact that the other has not ful 
but the effort led to n imreement. On June 1, 1927, filled some obligation or has not had recourse t 
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r Party has, by 


I eg ed the latter from fulfilling 
the obligatior tion, or from having recourse 

the t vould have been open, to 
him.” 

It \ I rout 1 that 1 ase of doubt, 
the ( To this the 
Court ar true that the Court’s juris- 

1 : y in so 
i sequently, the 
whei 

t uestion—only 

S the force of 

t g Ss preponder- 
t I f e parties to 
nfer emonstrated in a manner 
Court therefore 

f ed 1 ! nd reserved the case for 
sidera merit s involved a dis- 
lea to the juris- 

{ t ea vote t ten 
to three oe blished a 


Ninth Judgment of the Permanent Court of 
International Justice*-—The Lotus Case 
international law contain no prohibi- 
king jurisdiction to punish a national 
enters its territory voluntarily, for 
ion with a collision between the ves- 


The principles of 
tion against a state 
of another state, wh< 
an act done in conne 
sels of the two countries, resulting in the death of citizens 
of the first 


On Ano 1926. the Fench mail steamer 
Lotus coll lurkis| er Bos-Kourt, 
ita Si e than five miles 
ft ul rv unk and eight 
Turki i, it I t their | The Lotus there 
after proceeds nstantinople, where its officer 
of the watch, } Demons, a French citizen, was 
prosecuted ! th Hassan Bey, the captain of 
the Turkis! M. Demons denied the juris- 
diction of the | urts, but the jurisdiction 
was tnhe S sé ‘ t eighty days’ 
imri P Hassan Bey was 
sentenced t¢ es ere 

The Fre rnment protested against this 
acti n fF the ] } urts ind n the proposal 
of the Turkis] rnment, the two governments 
signed an I t on October 12, 1926, to place 
the matter | he Permanent Court of Inter- 
national Tust The precise questions submitted 
in the ( é ? ] y 

‘ Ly T ntraryv ¢ Article 15 of the Conven- 
tion of Lat : 44h 199 respecting conditions of 
vecidunce ond 1 jurisdictior ted in conflict with 
the prin Ny nd what principles— 
a ieee . curred on August 
2nd. 1926 t between the French steamer Lotus 
and the Tur! ner Bozs-Kourt and upon the arrival of 
the Frenct t nople well as against the 

ptair il proceedings 
oti ae ’ P t M mons, officer of 
enceese t t tir f the collision, in 
omanes ; t} ng involved the 

1¢ ‘ s 
Cc t fart what pecuniary 
renaratint \ mre ‘ lod cording to the 
‘ t 1 Tustice 


OPINIONS OF THE INTERNATIONAL CouRT 49 



























































principle f international law, reparation should be made in 


i 
similar cases 
ies submitted cases and counter-cases, and 
Court on Au 


submissions of 


Both part 
s were conducted by the 
1927 The 
the French Government were that under the Laus 

j ention of July 24, 1923, and the principles 
of international law, the jurisdiction belonged ex 
clusively to the French that the action ol 
ish judicial authorities was therefore con 


3rd, &8th-10th, 


C 


courts; 


nvention and to the principles of in 
and that an indemnity of 6,00 
pounds should be paid to the French Gov 
The Turkish Government contented itself 
by asking merely that the Court give judgment in 
Turkey not being a 

-’rotocol of Signature which establishes 
the Statute of the Turkish representative 
filed the ‘laration for Turkish 
Government’s accepting the Court’s jurisdiction fot 
this case The 


Convent 


trary to the 

ternational law; 
Turkish 
ernment 
favor of the 7 
party to the I 


irkish courts 


the Court, 


necessary dec the 


relevant article of the Lausanne 
as toliows (transiation): 


ym 1s 


reserve of 
judicial 


atters, under 


Article 16 [which is 


not relevant], questions of competence shall, in 


the relations between Turkey and the other contracting 
powers, be decided in accordance with the principles of inter 
t onal law 

The Court observed that the collision took 
place on the high seas. It was not called upon to 


consider whether the prosecution was in conformity 
with Turkish law. It treated the prosecution as 
one for involuntary manslaughter. The prosecution 
seems to have been based on Article 6 of the Turk- 
ish Penal Code of 1926, though perhaps not solely 
so. The question before the Court was whether the 
principles of international law prevent Turkey from 
instituting criminal proceedings in this case. The 
application of these principles was agreed upon in 
Article 15 of the Lausanne Convention, the text of 
which being clear, there was no occasion to resort 
to an analysis of the negotiations at the time of 
its preparation. 

It was contended on behalf of the French Gov 
ernment that some special provision in international 
law should be pointed out in favor of the jurisdic- 
tion of the Turkish court; but the Court agreed 
with the contention of the Turkish Government 
that under Article 15 of the Lausanne Convention, 
Turkey was allowed to exercise jurisdiction when- 
ever such jurisdiction is not in conflict with the 
principles of international law. “All that can be 
required of a state is that it should not over-step 
the limits which international law places upon its 
jurisdiction ; within these limits, its title to exercise 
jurisdiction rests in its sovereignty.” Nor is crim- 
inal jurisdiction governed by a different principle 
All, or nearly all systems of law “extend their action 
to offenses committed outside the state which 
adopts them, and they do so in ways which vary 
from state to state. The territoriality of criminal 
law, therefore, is not an absolute principle of inter- 
national law and by no means coincides with terri 
torial sovereignty.” 

In this case the nationality of the victims is one 
of the factors to be taken into account. No rule 
of international law forbids Turkey “to take into 
consideration the fact that the offence produced 
its effects on the Turkish vessel and consequently 








. 


in a place assimilated to Turkish territory.’ Nor 


could the Court agree that the state whose flag 13 








flown has excessive jurisdiction in such a case 
“What occurs on board a vessel the high seas 
must be regarded as if it occurred on the territory 


of the state whose flag the 


ip flies.” Hence in this 
case “the same principles must be applied as if | 


were the territories of two different states con 
cerned.” The French had contended that the prin- 
ciple of exclusive jurisdiction was especially applic- 
able in a collision case, but the Court could not 
accept this view. It found no decisions of inter- 
national tribunals to that effect, and the decisions 
of national courts are not to one effect. Hence the 
Court arrived at the conclusion “that there is no 
rule of international law in regard to collision cases 
to the effect that criminal proceedings are exclus- 
ively within the jurisdiction of the State whose flag 
is flown.” In reaching this conclusion, the Court 
did not confine itself to a consideration of the argu- 
ments put forward, but included in its researches 
“all precedents, teachings and facts to which it had 
access.” The judgment was therefore to the effect 
that the Turkish Government had not acted in con 
flict with the principles of international law con 
trary to Articla 15 of the Lausanne Convention 
In view of the reply to the first question, it was 
unnecessary to reply to the second question put to 
the Court. 

This judgment was reached by a vote of six to 
six, on the casting vote of the President. Each of 
the six dissenting judges wrote a dissenting opin 
ion. That by Judge John Bassett Moore is, perhaps, 
the most interesting, for Judge Moore dissented 
“solely on the connection of the pending case with 
Article 6 of the Turkish Penal Code.” He concurred 
in “the judgment of the Court that there is no rule 
of international law by virtue which the penal 
cognizance of a collision at sea, resulting in loss of 
life, belongs exclusively to the country of the ship 
by or by means of which the wrong was done.” 
Judge Moore’s defense of the opinion of the Court 
on this latter question is vigorous and convincing 
He analyzed various decisions of municipal courts, 
the more important being Queen v. Keyn® and tl 
case of the Costa Rica Packet 

As to Article 6 of the Turkish Penal Code, 
Judge Moore repudiated the so-called “protective” 
principle on which the Turkish Law was founded 
“No one disputes the right of a State to subject its 
citizens abroad to the operations of its own penal 
laws, if it sees fit to do so. This concerns simply 
the citizen and his own government, and no othet 
government can properly interfere. But the case is 
fundamentally different where a country claims 
either that its penal laws apply to other countries 
and to what takes place wholly within such coun- 
tries or, if it does not claim this, that it may punish 
foreigners for alleged violations, even in their own 
country, of laws to which they were not subject.” 
This led to a consideration of the Cutting Case be- 
tween the United States and Mexico in which 
Judge Moore expressed the opinion that the view 
of the United States had been accepted in the extra 
dition treaty between Mexico and the United State 
signed on February 22, 1889 
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R. 2 Exch. Div. 68 (1877) 
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Tenth Judgment of the Permanent Court of Inter- 
national Justice’°—Case of the Readaptation 
of the Mavrommatis Jerusalem 


Concessions 
On August 30, 1924, in its second judgment, 
the Court upheld its jurisdiction to entertain the 


suit brought by the Greek Government against the 
British Government, relating to concessions 

Palestine granted by the Ottoman authorities in 
1914 to a Greek citizen named Mavrommatis. In 
its fifth judgment on March 26, 1925, the Court 
exercised its jurisdiction and decided that the con 
cessions were valid, that they fell within the prote 
tion of Article 4 of the Protocol of Lausanne 

July 24, 1923, and that the concessionnaire was en 
titled to have them “put into conformity w 
new economic conditions prevailing in Palestine.’ 
Thereafter the Greek Government and the Britisi 


Government entered into negotiations which re- 
sulted in the signing of new contracts to replace the 
old ones, on February 25, 1926. Plans were sub- 


mitted for the execution of the new contracts, and 
it was alleged by the Greek Government that there 
was undue delay in the approval of these plans; 
that the delay constituted a breach of the agree 
ment and that the British Government had violated 
its international obligations within t 
\rticle 11 of the Mandate for Palestine 


The application of the Greek Government, ad 


1 
ne meaning ol 


vancing these claims, was filed with the Registry 
of the Court May 28, 1927. The Greek Government 
asked that the British Government be ordered to 
pay reparation to the amount of £217,000 for the 
irreparable injury done to Mr. Mavromm: 
August 9, 1927, the British Government filed a pre- 
liminary objection denying the jurisdiction of the 
Court, and asked the Court to dismiss the claim 
of the Greek Government. To this objection, the 
Greek Government filed a formal reply asking that 
the Court dismiss the objection and reserve the case 
for judgment on the merits. The judgment of the 
Court was handed down on October 10, 1927, after 
public hearings held on September 8th, 9th and 10th 
A. Greek national judge sat with the eleven judges 
of the Court 


itis On 





The British Government denied the jurisdiction 
of the Court to decide whether its previous judg- 
ment had been complied with. Moreover, under 
Article 11 of the Mandate for Palestine, it was 
claimed that the Court’s jurisdiction to deal with 
breaches of the international obligations of the 
Mandatory is restricted to cases where the “breach 
results from the manner in which the Palestine Ad- 
ministration has*exercised its full power to provide 
for public ownership or control of any of the natural 
resources of the country, or of the public works, 
services or utilities established or to be established 
therein.” But in this case the British said there was 
no exercise of such power. On this point the British 
contention was upheld bv the Court. In 
case the granting of the Rutenberg concessions had 
been examined in detail, but in this case it was not 
contended that the Rutenberg concessi were in- 
consistent with the Mavrommatis ncessions. 


Continued on page 58) 
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THE UNIFORMITY OF UNIFORM LAWS 


Construction of Same Uniform Acts by Highest Courts of Various 
ision for Interpretation and Construction in Interest of Uni 
Significant Decisions in Ohio and Vermont 


Unique Principle Involved 


By Rocer SHERMAN Hoar’ 


Ouestion Pres b 
 states—Legis e Pro 
formity Held Binding by Courts 
Vember of the 
HI le is practically verbatim 
Chapter | ook on “What a Business Ex- 
ecutive S Know About Conditional Sales,” 
hortly to appe me remarks in a letter from 
larry Hubb the Editor of the Journal in 
he August me to refrain from deferring 
the publicati material any longer 
Mr. Hub! n criticism of the objects of 
e America! ite 
* *Unife St vs do not remedy the difficulty. The 
) sovereig es and courts all remain; 
1 the Ww uniform; and the prac 
ioner must reignti each with its own 
iws.” 


court of 


uniform 


their owt! 


entirely diff 


dering the 
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ent! 


‘ 


eg to differ, and to submit 


ssent 
exist uniform laws, and that 
ye ex nt, ad pting them, is proof 
1d any contribu- 
9 e 2 il recognition of an 
ty. has nstructive possibili- 
tribution, this present 
ict If the highest 
strues a certain provision of a 
ne thing vill the courts of 
ling, of they go off on 
strue the provision in some 
nexpected manner, thereby ren- 
longer uniform? Mr. Hub- 
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ard evid to the latter view 
The present thor knows of no single place 
where the answ be found \ search of the de- 
cisions of ¢ under each one of the uniform 
icts promulg Conference of Commission- 
ers on | vill reveal what the courts 
ive Sal ly that particular 
ict is to be at particular state. But 
1 genera ere é which trans- 
ends the pa te etatio f any particular 
statute Tl s ques with respect 
any 1e uld be equally applicable 
all othe Ace lingly the author 
ms to s¢ is present article all of the 
eading ¢ eis av e, bearing on this 
subject 
The usual given to the uniform sales act 


by states 


whi 


sales of g 


of goods 


to each of 


the 


\ct regulating the 
uniform the law of sales 

is usually given 
each of the states 





| 1 4? 
lat similar title 


Executive Should 


Milwauke. Bar 


which enact it. Of such a title, the Supreme Court of 
Ohio has well said: 

“It is so much a matter of common knowledge as to make 
it proper to take judicial notice of the fact that the act herein 
considered was enacted because of an effort on the part of 
the Bar of many, if not all, of the states of the Union to 
bring about a uniform system of law respecting negotiable 
instruments And wherever these acts have received 
judicial interpretation in the several states this purpose has 
been recognized. That this purpose was prominent in 
the minds of the members of our General Assembly in the 
enactment of the Ohio act is shown by the title of the act 
itself, which is: ‘An act to establish a law uniform with the 
laws of other states on negotiable instruments.’ The desira- 
bility of such legislation had been long felt by commercial 
people of our state as well as by the judiciary and the Bar 
at larg: Che purpose of the act is to bring Ohio into 
harmony with the other states of the Union on so important 
a branch of the law as the relation of the parties to com- 
mercial paper " Rockfield v. Bank, 83 N. E. 392, 394 
395; 77 Oh. St. 311, 329-331. 

Note that the act of which the Ohio court was 
speaking, namely, the uniform negotiable instruments 
law, contained no clause calling for uniformity of con- 
struction, and yet the court felt constrained, by the 
title and general purpose of the act alone, to employ 
the same construction as had been given by the courts 
of other states. 

The Rockfield case derives particular weight from 
the fact that the rule of commercial law involved in 
that case had, before the passage of the uniform act, 
been squarely decided oppositely, in express disre 
gard of the decisions of other states, the court saying: 

“But we have found ourselves unable to concur in their 
holdings, reluctant as we are to differ with the courts by 
which they were decided, and desirable as it is that there 
should be uniformity of decision on so important a question 
of commercial law.” Ewan v. Brooks, 45 N. E. 1094, 1097; 
55 Oh. St. 596 

The particular holding, quoted above from the 
Rockfield case, was approved in Richards v. Bank, 90 
N. E. 1000, 1002; 81 Oh. St. 348. 

And not only in the Rockfield case, but also in other 
states, the courts have, without exception, recognized 
that the requirement of uniformity of construction of 
that law is binding on them. Thus we find the Su- 
preme Court of Iowa saying: 

“We must take the negotiable instruments act as it is 
written, and, while the general purpose was to preserve the 
existing law so far as it was uniform, yet in many respects 
in which there was a conflict or doubt under the authorities, 
the language of the statute lays down rules which are not to 
be ignored simply because in some respects a change in the 
law is effected.” Vander Ploeg v. Van Zuuk, 112 N. W. 807, 
810; 135 Ia. 350 

The need for uniformity of law was admirably 
expressed by Cicero nearly two thousand years ago, 
as follows: 

“Non erit alia lex Romae, alia Athenis; alia nunc, alia 
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posthac; sed et apud omnes gentes et omni tempore, una 
eadem lex, obti 
which object was quoted with approval by Lord Mans 





ime law (1 uke we Lynde, 
r. Justice Story with re 
ble instruments law (Szetft \ 


field with respect to the mari 
2 Burr. 883, 887). and by 
spect to the negot 
Tyson, 16 Peters 1, 19) 

~ Most of the uniform acts, which have followed 
1 succession, have 


the negotiable instruments law 
contained substantially the foll ng clause 

“This act shall be interpret und construed as to 
effectuate its general purpose to ma uniform the law of 


those states which ena 


The Commissioner’s 1 e t this section of the 


uniform conditional sales act rea 

‘This important section is contai1 n all the Uniform 
Commercial Acts to lead courts to consider in construing the 
act not only the previou irisprudence of the state, but the 


law of other states.’ 
Such clauses have, without exception, been held 
binding by the courts. Quotations from decisions based 


on such clauses follow 


“When a question arises under one of the uniform statutes, 
and courts of this state have not yet passed upon the inter 
pretation of the portions of t statute involved, I conceive 
it to be the duty of the trial irt the interests of a real 
uniformity in the application of thes mmercial enactments, 
to adopt and follow here the interpretation adopted by the 
courts of other commonwealths.’ Brown v. Rowan, 154 N 
Y. S., 1098, 1100 

‘The primary purpose of the codification as expressed in 
its title was to make uniform the law concerning the sale of 


goods. Any construction of the statute, therefore, which would 
throw it out of harmony with rules of law generally prevail 


ing, relating to that subject, would be lirect violation of its 
expressed object It is consequently necessary to ascertain 
whether there is any generally accepted rule existing in other 

" Pope v. Ferguson, 83 Atl. 353, 355; 82 


jurisdictions 
N. J. L. 566. 

“To unify the commercial law of the country was the 
object of the Uniform Warehouse Receipts Act. The indus 
trial and economic necessity of such unification was pre-sing 


To fully accomplish the purposes of the act, courts must be 


mindful in their interpretation that the receipts to be issued 
under the act were to pass current in the commercial world 
as negotiable documents of title Local laws must be inter- 
preted in the light of the desire to make the Uniform Ware- 


house Receipts Act universal in its application throughout the 
commercial world.” Salt v. Peoria, 231 Pac. 415, 416; 27 
Ariz. 145. 

“By section 74 of the act of this state we are required to 
give the enactment an interpretation and construction that shall 
effectuate its general purpose of making uniform the laws of 
the states which shall enact it. In view of this requirement, 
decisions of the highest courts in other states having such 
enactment, involving its interpretation or construction, are 
precedents of more than persuasive authority. Speaking gen- 
erally, they are precedents by which we are more or less 
imperatively bound, in cases where similar questions are pre 
sented.” Actna v. Spaulding, 126 Atl. 582, 585; 98 Vt. 51 

“It would be utterly futile for the Legislatures of the 
several states to adopt uni upon any subject if each 
court of the several states followed the notion of its members 
with regard to how a parti provision should be construed 
and applied.” Stewart v. Hansen, 218 Pacific 959, 960; 62 Utah 
281. 

“Missouri is too important a state, in her great commer 
cial, industrial, and mercantile interests, to be fenced off from 
the other great states of our Union by a construction that 
would leave her people vexed with the very trouble her law- 
makers were endeavoring, and, as we think, successfully, to 
end.” Walker v. Dunham, 115 S. W. 1086, 1090; 135 Mo. App 
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in the several ta 9 eme 1 al 
views upon analogou ibjects, 1 ll miss tl lesired u 
formity, and we shall erect upon t foundation of rm 
language separate legal tructu listinct as were the 
former varying laws. It was to ] ( this result that the 
Uniform Warehouse R \ ly provides (§57 
this act shall be so interpret t trued as to effectuate 
its general purpose to make uniform t laws of those states 
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which enact it This rule of construction 1 
to accomplish the beneficent object of ur 
is possible ur dual system, the « 


there should be taken into c 





country 


mental purpose of the Uniform Act, and that it ld not 
regarded merely as an offshoot lo 
Canal, 239 U. S. 520, 528-529 
Those, by the way. are the words less 
lose, DY the way, are the wt ( a 


jurist than Mr. Justice Hughes 








And compare the following de ns 
lrnet v. Claci 198 Pac. 127, 129; 22 A 4 
Southern, 241 Pac. 945, 956; 74 Cal. A 734; Bank v 
Smuth, 179 Pac. 160, 161; 180 Cal. 1 Va WY ittona 
833; 300 lll. 103; Bank v. / 6 N. W 
1 not reported officially 
6 Md. 474; Union G 8 679 
uay V Uum +4 st 7 : 
‘ ¥ l uige) 9 172 N \\ 5 M 
Sor é l 192 N. V H 
entury v. Bre 151 N. Y. S. 588 , 
\rvana) 186 N. Y. S. 488, 489; Funt Fman. 187 
N. Y. S. 666, 667; Joseph V. Viane, 194 N. Y. S. 2 
Stary, 200 N. W. 505, 508; 51 N. D 9: | v. Bu 2¢ 
Pac. 688, 690; 41 Utah 462; Howard \ rbu 102 Atl 
4177; 92 Vt. 86 rd v. Wilson, 120 Atl. 889, 894: 96 \ 
{38 Phompso» urr 91 S. I} 801. 80 \ \ ~ 
farmers v. Kingu 01 S. E., 734, 736; 8 \ 

The uniform acts, like most other statutes, « 
tain a clause repealing all prior acts i1 ent ther: 
with. But the Supreme Court of Vermont has gone 
even further. The Justices felt so impressed with the 
necessity that uniform acts should be utely uni 


form that they held that the uniform desertion act not 
only repealed all inconsistent prior laws, but also re 
pealed one perfectly consistent prior law For it 1s 
evident that the existence of additional 
fectly consistent, legislation on the subject covered 


by a uniform law is just as fatal to uniformity as the 
existence of some inconsistent provisiot The court 
said : 

“We may take judicial notice that the act of 1915 was 
me prepared ymmended by the national nference of 





commissioners on iform state laws, and that at the tim 
its adoption by the Legislature of this state it had already 








been adopted by several of the other states It would 
do violence to the expressed intention of the Legislature to 
promote uniformity of law on the subject t resume that 
they intended to defeat that purpose by retaining a statute 

a 


which would create dissimilarity.” Ex parte Turner, 102 Atl 
943, 946; 92 Vt. 210 


And compare 


“There is much to be said in support of e claim that 
the General Assembly intended the later act t n a complete 
system of laws on the subject of neg I nts.” 


Richards v. Bank, supra. Also Farmers v. Kingu 
The doctrine, which requires a uniform « 
tion to be given to a uniform law, cannot be 
to the doctrine that: 
‘where one state has adopted a statute of another state, wl 
has been constru by the courts of the latter stat uch 
decisions should be accorded very considerable weight when 
the question of the construction of the statute arises in the 
state where it has been so adopted.” 15 ( 126. West Key 
Number: “Statutes” § 226, 
for, in the first place, the quoted doctrine does not 
extend to subsequent decisions of the courts of the state 
which first had the law (15 C. J. 926, n. 50d), and, in 
the second place, the requirement of uniform construc 











tion of a uniform law is seen to be much more binding 
than the quoted doctrine. But the ted doctrine 
should be cited, wherever ay plicable t nforce the 
doctrine of uniformity. 

Whenever it becomes necessary for a lawyer t 


brief a case which requires the establishment of this 
principle of uniformity of construction in a state 
: ] 


hich the principle has not yet been expressly recog 
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ASSOCIATION'S COMMITTEES 


in 
, 
we 


well to study the decisions of the state in question under 
the various statutory definitions and rules of construc- 
tion, which mest long acts of every state contain. In 
addition most official compilations of state laws have 
one chapter devoted to the construction of statutes 
The decisions under such a chapter, and perhaps even 
some express wording of the language of the chapter 
itself may be in point as establishing the binding 
effect of statutory definitions and self-contained rules 
of interpretation. (36 Cyc. 1105, West Key Number 
“Statutes,” §§ 178 and 179). Furthermore such cases 
will add local color to the brief. 

It is to be doubted that any court, if this subject 
of uniformity of uniform laws be properly presented 
to it, will fail to see the logic of the situation, or fail 
to be constrained by the unanimity of authority to 
recognize the principle that a decision interpreting 
a uniform law, although rendered in another jurisdic- 
tion, is just as binding on the court as though rendered 
in its own state. This principle is unique with respect 
to uniform laws. With respect to other laws, a decis- 
ion from another jurisdiction is not binding at all; it 
is merely persuasive. But the binding effect of decis- 
ions of other jurisdictions, in the case of uniform laws, 
must now be regarded as a firmly established principle 


of jurisprudence 


NEWS OF THE ASSOCIATION’S COMMITTEES 


ed ina ecision, the lawyer should read 
¢ y st « t | state under 
all s s it state has 
adupte lec he is sure to find 
in W I es laid down vy the courts ol 
i States as a matter ot course, 
thus giv ( ctrine of uni- 
rmit S 1] e cite » that effect. 
substanti ving g or “And this 
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t the 1 ire torm construc- 
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No rinciples involved: 
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W Is ( to the construction placed on 
inif er states, the same 
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sense « S LV < uniform laws 
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{ he lawyer would do 
Rules Governing Investigations and 
Disciplinary Proceedings 
{ wv 4 esti 
fF gatiol lings ot the 
( I ane (arie\ 
inces | XECUTIVE 
( n ( 1 n at its 
] { 
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its ! wel 10n as to pro- 
fessiona ( r¢ vf the Bar 
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source he form in which it 
is rece se the source ot 
such e Executive Commit- 
tee, er! sion of the informant 


$ pl ribe two methods of 
misconduct of 
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. . t being 

tion” and the 

sec preferred.” 

j I ( e for the Com 
ittee 1 ts vn motion” and that 
ethod ed th respect to all in- 

tee as to alleged 
S S nal complaint 
be nied f Nule ¢ 

4. $ Committee acts 

‘upon its tior ' receive preliminary in- 
estiga é er there is sufficient 
evidence t t stify the filing of 
haree i 3s vestigation may 
be ex in his discretion, 
inform tl ffending member thereof and 
eques ( vitl a reasonable time to 


interrogatories perti- 


nent to the investigation, the answer to which 
would not violate the confidences of a client. The 
interrogated member may file objections to any 
such interrogatories which objections shall be pre- 
sented to and determined by the Committee at its 
next meeting. 


5. After the preliminary investigation the 
Chairman shall decide whether charges shall be 
filed with the Committee against the member whose 
conduct has been questioned. If he decides against 
the filing of such charges the informants shall be 
notified to that effect whereupon they may (a) re- 
quest that the Chairman’s decision be reviewed by 
imittee or (b) file a formal complaint in ac- 
cordance with Rule 7. In, the event that an in- 
formant should request that the Chairman’s decision 
be reviewed by the Committee, such request shall 
be presented and acted upon by the Committee at 





its next meeting. 

6. Where the Chairman determines that charges 
shall be filed against a member they shall be pre- 
yvared under his direction and shall set forth the 
1ature of the offense charged with specifications as 
particular facts relied upon to support such 


t 
I 
, 
I 


to the 
-harge. 
7. Any formal complaint filed against a mem- 
“upon complaint preferred,” in accordance with 
Rule 2, shall be accompanied by supporting afh- 
davits as to the material facts and a signed state- 
ment to the effect that the complainant intends to 
prosecute the respondent before the Committee. 
[he Chairman shall determine whether such com- 
plaint shall be accepted as complying with this 
rule or shall be rejected for failure to do so, but 
any adverse decision shall be reviewed by the Com- 
mittee if the complainant shall so request. 

8. The respondent shall be furnished 
registered mail with copies of any charge or com- 


ber 


by 
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plaint made against him accompanied by a request 
that he answer such charge or complaint in writing 
addressed to the Committee within such reasonable 
time as is fixed by the Chairman for that Purpose, 
which time may be extended by the Chairman on 
his own initiative or upon the respondent’s request. 
Thereafter procedure as to either charge or com 
plaint shall be the same except that the duty ot 
presenting evidence in support of a charge shall be 
upon the Attorney to the Committee, while the 
duty of presenting evidence in support of a com- 
plaint shall be upon the complainant, though the 
Attorney to the Committee may assist the com 
plainant if the Chairman approves the complainant s 
request for such assistance. 

Y, If the Specifications supporting a charge ot 
the allegations in support ot a complaint be ad- 
mitted or not controverted by the respondent, the 
matter shall be submitted to the Commitee aiter 
the respondent is given sufhcient time to prepare 
and file any desired argument. He shall be notihed 
of the time and place tixed for the consideration of 
the matter by the Committee and given an oppor- 
tunity for oral argument before it, either in person 
or by attorney. 

10. If the answer deny any of the specifica 
tions or allegations the matter shall be set for hear- 
ing at such time or place as the Committee or the 
Chairman may determine, but the respondent at 
such hearing, and also in case of taking testimony 
in advance as hereinafter provided, shall be given 
every reasonable opportunity to present testim: nn) 
and argument in defense and to cross examine ad- 
verse witnesses, and to be present in person and 
to be represented by counsel. Testimony may be 
taken in advance of the hearing before such person 
or persons as the Committee or the Chairman may 
determine in such manner and at such time and 
place convenient to the respondent as the Chairman 
or the Committee may determine. 

11. Unless specifically directed by the Execu- 
tive Committee no public hearing shall be held in 
connection with any charge or complaint against an 
accused member and all matters in connection 
therewith shall be regarded as confidential until 
such time as the Committee’s decision is published 
by order of the Executive Committee. 

12. No reprimand or censure voted by the 
Committee shall be made public except in such 
manner as the Executive Committee by general rule 
or otherwise, shall direct. 

13. All recommendations to the Executive 
Committee respecting forfeiture of membership 
shall be accompanied by a recommendation as to 
the specified manner in which such forfeiture shall 
be made public. 

14. It shall be the duty of any member who 
is associated with other laywyers as a partner in a 
law firm to answer the Committee’s inquiries in 
respect to any matter which has been handled by 
that law firm under its firm name, regardless of 
whether or not such matter was handled by an em- 
ployee or partner who is not a member of the Asso- 
ciation, provided that such answer would not violate 
the confidences of a client. 

15. The failure of an interrogated member to 
answer interrogatories under Rule 4, or to answer 
a charge or complaint under Rule 8, or to answer 
any proper inquiry in connection with such charge 
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or complaint at any stage of the proceeding, shall 


be sufficient ground for forfeiture of membership 

16. Any duty prescribed herein as that of the 
Chairman may be by him or by the Committee dele 
gated to any Acting Chairman or to any Chairman 
of a Sub-Committee. 


American Bar Association Committee 


on Federal Taxation 
New York, January 3, 1928 
lo THE MEMBERS OF THE AMERICAN Bar Asso 
CIATION: 

The federal Revenue Bill of 1928, now in the 
Finance Committee of the Senate, contains radical 
changes in substance and form from the Revenue Act 
of 1926 now in force. The members of your Com- 
mittee on Federal Taxation believe that some of the 
provisions in the pending bill are unwise and should 
be modified. Although your Committee is not em- 
powered to commit the American Bar Association to 
any course other than the support of the recommenda- 
tions adopted at the last meeting of the Association, 
nevertheless the members of your Committee infor- 


1 


mally and unofficially may be of service in calling the 
\ 





attention of Congress and its advisers to the views 
of the Bar on some of the provisions of the pending 
bill. 

With that thought in mind, we shall appreciate 
your communicating to us any views which you may 
have looking to the change and reformation of pro- 
visions of the revenue bill now pending in the Senate 
Without meaning to limit your expressions to any par- 





ticular parts of the bill, it may be helpful to list cer- 
tain sections which have already aroused discussion 

Section 44. Installment basis. This section pro 
vides retroactively a method of ascertaining gain ot 
loss upon the disposition of installment obligations 

Section 104. Accumulation of surplus to evade 
surtaxres—10928 or subsequent taxable years. This sec- 
tion, which is designed to take the place of Section 
220 of the Revenue Act of 1926, creates a classification 
of personal holding companies and subjects them t 
special penalties for failure to distribute at least 7| 
per cent. of their net income for each year 

Section 113. Basis for determining gain or loss 
This section, which is generally similar to Section 204 
of the Revenue Act of 1926, omits retroactively in 
paragraphs (7) and (8) of subdivision (a) the paren- 
thetical clause “(other than stock or securities in a 
corporation a party to the reorganization) 


Section 115. Distributions by corporation Sub- 
division (a) omits retroactively, in defining the term 
“dividend,” the restriction to earnings or profits “ac- 
cumulated after February 28, 1913 


Section 118. Affiliated corporations This section 
in the bill as introduced in the House provided for a 
very limited intercorporate allowance of net losses in 
substitution for Section 240 of the Revenue Act of 


1926. Even this restricted provision was omitt 
the bill as it passed the House. 
Section 506. Waivers after expiration of period 


of limitation. This section assumes to validate retro- 
actively waivers furnished after the statute of limita- 
tions had run. 

Section 604. Suits to restrain enforcement of lia- 
bility of transferee or fiduciary. This section prohibits 
the remedy of sahil against the enforcement of 
Section 311, which embodies most of the features of 
Section 280 of the Revenue Act of 1926 providing for 
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(a) New business. 


(b) Other subjects. 





rue ASSOCIATION'S 


COMMITTEES 


11:000A.M. 2. A Bill providing for damages in 
collision cases on navigable waters 
of the United States where more 
than one vessel is at fault. 

3. A Bill relating to bills of lading 
for carriage of goods by sea. 
Revision of calendar to provide fot 
13 months instead of 12. 
5. Amendments to Federal 

tion Law. 


Wednesday, March 21, 1928. 
10:00 A.M. 1. 


2:00P.M. 4. 


Arbitra 


Amendments to the United States 
Anti-Trust Laws. 

2. Senate Bill No. 2792, 69th Con- 
gress, known as United States 
Contract and Sales Bill. 

Bill relating to the settlement of 
Industrial Disputes to be enacted 
by the United States Congress. 


Thursday, March 22, 1928. 


10:00A. M. 1. Bill relating to motor vehicles 
used in interstate commerce and 
upon highways receiving United 
States aid. 

2. Instruments relating to interstate 
and foreign negotiable paper, fire 
insurance policies and warehouse 
receipts. 

Executive Session. 


2 00 P. M. 
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11:00A.M. 3 
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The Growth of Anglo-American Law 
During and Since the Days of 
Benjamin Franklin 
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fences, malicious maiming, manslaughter, witch 
craft and cot 
tering counterfeit gold and silver c 
credit, piracy, and concealit leath of a bastard 
All these crimes, except per/japs the impossible one of 
witchcraft, were capital at the Revolution. Vari 
efforts were made to ameliorate de, particu 
larly in 1786 and in 1790, but the most effective blow 
to cruelty was by the Act of 22d April, 1794, which, 


and ut 


ns and bills « 


jurat 1 iT i, « unterteiting, 


US 


this ci 


after abolishing the benefit of clergy, succinctly 
declared that crime whatsoever, hereafter 
committed (except murder of the first degree) shall 
be punished with death.” The act then proceeded 


and 
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to define murder of the first and nd 


to proportion punishments by impris 


degrees, 


nment to the 


varying character of numerous offences. (See | 
Smith’s “Laws of Penna.,” 105 et seq.; 3 Smith’s 


Laws, 187 et seq.) 
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ford of Pennsylvania, one of our fell embers 
vho, inspired by the benevolence of Penn, sus 
tained his arguments by a close stu f Montes 
quieu and Beccaria. In a Mem ( tec 
Bradford, by reque E wo the (;,over?r! ennsy 
vania, published in 1793, he laid | - 
which have become axiomatic: “that reve 

of crimes is the sole end of pun t ha 
every punishment which is not al ecessary 
for the purpose is a cruel and t act’ 
and “that every penalty should be il t 
the offence.” 

In 1795, the Memoir was publish don 
and had a profound effect. It was s “the 
production of a man of taste, genius and reading,’ 
that “every expanded mind that d t I 
necessary destruction of human life ( 
ecutions” woul “derive exalted I 
ts perusal 
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By C. P. BERRY 
of the St. Louis Bar 
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Improvements in Procedure. There are many 
things yet to be done, but they are on the way. 

Sufficient has been submitted, I respectfully 
submit, to convince the most skeptical that Law, 
the most conservative of the Sciences, is not static, 
but has advanced as rapidly as was consistent with 
safety in the progress of the years. 


Opinions of the International Court 
(Continued from page 50) 


“The question whether, in a given case, there ha 
been an exercise of the full power to provide fo: 
public control is essentially a question that can onl) 
be decided for each particular case as it arises.” 
The previous judgment sustaining the jurisdiction 
of the Court had been carefully limited and the 
Court was resolved to make no departure from it 
The facts alleged by the Greek Government in sup- 
port of its claim did not show any exercise of the 
“full power to provide for ' public control” 
under Article 11 of the Mandate. The grant of the 
new concessions was not an exercise of that power. 
Che alleged non-approval of the plans within the 
time agreed upon did not constitute an exercise of 
the full power of public control, nor was any incom- 
patibility alleged to exist between the Mavrommatis 
and the Rutenberg concessions, although a claim 


advanced by Rutenberg may have been partly re- 
sponsible for the delay. 
The Court therefore upheld the British pre 


liminary objection, and refused to reserve the case 


Three of the judges, 


for judgment on the merits. 


including the Greek national judge, dissented. The 


case is notable as the first in which the Court has 
upheld a plea to its jurisdiction. 


The Whole Duty of Law Schools 


‘A law school has not done its whole duty when 
it has sent forth well trained lawyers to take up the 
practice of their profession. The lawyer tomorrow 
has more to do than merely to earn a livelihood by 
faithfully representing his clients. He has a creative 
task before him to be carried out in bar associations, 
in the legislature and as a citizen, in making our law no 
less effective as an instrument of justice in the century 
that is upon us than it was the century that is past 
Nor is the task of the law school done when it has 
bred lawyers equal to that work. It must learn to do 
the work of research. It should learn to organize and 
carry forward the research which must go before cre- 
ative lawmaking. I look forward to a group of law 
schools in this country in which legal scholars shall be 
the means of bringing together the technique and the 
experience of lawyers and of social workers and of 
making each fruitful for the advancement of justice 
for the furthering of reason and the will of God.”- 
Roscoe Pound in address before Indiana Conference 
on Social Work 
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“ a a wer Court decision in Rhea vs. Smith, May 
Nebraska gy a 

. es ee [The Committee on Legal Education, 

4 ast mS ae which W. C. Fraser of Omaha was 

airman, reported that a bill raising 

Nebraska Bar Holds Annual Meeting e requirements for admission to the 

e Nebra \ssociat ir had passed the House, but had failed 

d its 28t g at O secure favorable action by the Senate 

Decembe 8 e meeting liciary Committee. This was due to 


rtunate complications that arose at 














st Irom the { prograt he hearing, but the Committee stated 
nterest ever t Associ that it was of the opinion that a majority 
One i ty-two new the Senate Judiciary Committee was 
embers wert ringing the t fact in favor of the bill. It recom- 
nembership t nended that the effort to secure enact- 
le program ¢ an address of ment of this or similar legislation be 
elcom« ) N. Mecha: ntinued untii a successful result was 
esiden . = i I Ass I ittained 
d f H. St [The committee on American Citizen- 
Norfoll t idress f which Hon. Charles E. Matson 
~ Wayt : i hairman, outlined the work of the 
= : : mittee during the last year in fur 
: rete a ; H straw therance of American ideals of constitu 
a say Bar = onal government. It had cooperated 
asttieities amg the with the Nebraska High School Debat- 
mith. Presid a say tes g League and other organizations to 
atior and { f Cc his end lhe report concluded with a 
n ( " Smerican Rar Pledge of “the support of this associa- 
i ssociat ; — tion and its members to the Nebraska 
ire the ({ Law D State Teachers Association _and the 
scoe Pou a emealle American Legion of Nebraska in execut 
sw Scho. ng such plan or plans as may be mu- 
Reports , ully agreed upon for better and more 
ssamied ¢ 7 tensive teaching of the ederal con 
ip et > € ‘ . - ‘ " . 
st of the Com: = Testeietion itution and the principles and ideals 
F wt, Wistn Aes ict srg“ ey f ther pub c to adults as well as school 
nan, stated that t lr nended dren : , 
by the Committ: srohibit a tawves \ special Committee on Cooperation 
residing and admitted to practice ir with the American. Law Institute, of 
: hich Charles A. Goss was chairman, 
other - from appearing as counsel in a 
any act om the ; ak Waheodien presented a report showing the charac- 
unless os pth associated wit! Tonge Te and progress of the work of the 
appearing in the tion a lawyer admit American Law Institute It recom- 
ted to practice i rts of Nebraska, mended that Article IV of the Consti- 
had been passe ee pte “aie +h, tution of the state association be 
Governor’s sigt ‘ il ak ecaieadl mended to provide for a standing com- 
ment providing for innate The Ur; ttee on cooperation with the Ameri- 
form chattel 1 nate wr trad talted of al Law Institute, to consist of five 
seeseee se did alan the echocl lew x nembers to be appointed by the presi- 
ymmended 1 o Amortvontaation ( ent of the Association, one ot whom 
natin.  Wheues relate ol aie Ae te hall be a member of the Nebraska Dis- 
ited the seae es s trict Judges Association. It further rec- 
tae wae. on die ai ai nmended that in addition to the fore 
raced in annther Ace ye TP gee going members, all membe rs_ of the 
he * aye American Law Institute from Nebraska 
Supret ( ain hall be ex-officio members of the com 
lefinite! , , tere ae gts: mittee The committee stated that can 
odie Soa ; otation of the restatement comparing 
tere | * . e text of the restatement with the 
ext lemis! pase Idit gs of the Nebraska Supreme Court 
the sta ofes vould be a disti y service to both the 
satisfa NY, eb raska Bar and the Institute 
es The 28th annual banquet was also the 
rood . gest ever held by the Association, 
lome ' ‘ ‘ 
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c -) * 
feder and etat et lemente TI An international organization serving 
; , aoe Lawyers and working a ethical lines in 
aGvisa S A the search for heirs and tees in mat- 
rought f nitt ters intestate, testate or contested; also 
tention } 7 £¢ owners of dormant bank accounts, trust 


balances that have terminated, etc. 
We advance all expenses and handle 











cases on contingent basis. 

Lawyers and others cooperating with us 
in behalf of heirs found receive adequate 
compensation. 

Booklet re our services and activities 
sent to Lawyers on request. Legal rep- 
resentatives listed for emergency service. 
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Judge J]. W. Woodrough presided as 
Toastmaster and the speakers were Hon 
James M. Lanigan, Senator F. Dumont 
Smith, Dean Roscoe Pound, Gen. John 
J. Pershing, and President Elect Robert 
W. Devoe of Lincoln. 


Officers elected for 1928 are: Presi- 
dent, Robert W Devoe, Lincoln: Vice 
Presidents, W. M. Kane of Fremont, 


James M. Lanigan of Greeley, and Lyle 

Jackson of Neligh; Secretary, Arthur 
M. Johnson of Omaha: Treasurer, Vir- 
gil J. Haggart of Omaha; Member of 
Executive Council, T. J. McGuire of 
Omaha. 


ANAN RayMonp, Secretary 





Oklahoma 





Oklahoma’s Annual Meeting 


The Oklahoma State Bar 
met in its annual session at 
homa, on December second 
The meeting was called to 
Edgar de Mreules, president 

The Association authorized 
lowing special committees: 

(a) Special commitee with instruc- 
tions to formulate a report upon a pro 
posed revision of our criminal procedural 
statutes and to present the same to the 
next annual meeting 

(b) Special committee to 
draft and recommend to the nex 
meeting of the Association a 
hensive code of the laws of private 
porations. 

(c) Special committee with directions 
to prepare and submit to the next an- 
nual meeting of the Association a sim- 
plified method of appellate procedure. 

(d) Special committee on the rule- 
making power of the courts. 

(e) Special committee to prepare a 
proposed bill for the creation of a judi 
cial council. 

(f) Special committee with instruc- 
tions to formulate and to present to the 
next annual meeting of the Association 
a proposed act for the self-government 
of the bar of this State 

On Friday evening, December second, 
Ex-Senator Geo. H. Williams delivered 
an address upon “Article Five of the 
Federal Constitution.” 

At the close of the session on Satur 
day, December third, the following offi 
cers for the ensuing year were elected: 
H. G. McKeever, Enid, Okla., presi- 
dent; L. D. Threlkeld, Oklahoma City. 
Treasurer; Mont F. Highley, Oklahoma 
City, Secretary. 

On Saturday 
quet was held at the conclusion of 
the session adjourned 

Mont F. HIcHtry 


Association 
Tulsa, Okla 
and third 
order by 


the fol 


prepare, 
xt annual 
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evening the annual ban 
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Secretary. 





Vermont 





Fiftieth Annual Meeting of the Vermont 
Bar Association 


The fiftieth annual meeting of the 
Vermont Bar Association was held in 
the assembly hall of the National Life 


Insurance Company at Montpelier on 
January 3rd, 1928, with President Walter 
S. Fenton of Rutland, presiding. Owing 
to the recent flood disaster with the re- 
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sulting difficulties of transpor o1 har ; unn ice-president nd ‘ to bette: 


plans for an elaborate fiftieth annive peci 1 of the Northern cific hose accused 
sary meeting had to be abandoned, bu Railway Company ith other Bar 


1 1 f ¢ 
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proved very successfu!. Several o the esteem and affection in whi coming annual 


early members of the Association wer Judge Sanborn is he he member iation 
present and spoke, one of whom wi: f the Bar of which > was a member 
Hon. John H. Watson, Chi 1 efore his elevation to the bench. It 
of the Supreme Court was confined to n ber ) he loca li nm the near 
tional merit were read ] n Li Following is 
Governor S. Hollister Jack I ht 
W. Gordon of Barre, and one 
Frank L. Fish by Marvelle C. Webl 
of Rutland. A very interesting talk was ; | 
given by the Hon. Wm. B. C, Stickney or more than a generation you hay 
of Bethel, dean of the Bar the Stat en a member of the Federal Judiciar 
who gave reminiscences the department to which has been 
years of active practice t usted the soul of the Americat 

At the evening meeting, ublic “Many member 
L. Sherman, recently appoint 
Judge, made a few remarks at 
John E. Weeks, Governor of alone 
gave a fine and inspiring address 
cial hour and refreshments were ] : 
after the meeting. [The members of the Rams« y County resp nsible fe I 

The present membership of the Ass Bar of Minnesota, to which as an hon many local bar 
ciation is 272, including nine new 
bers elected at this meeting 

The following officers were elected ™ 
for the ensuing vear: President. Geo. M. that _you will long continue to ornamen 
Hogan, St. Albans; Vice-Presidents he High Office you have so brilliant 
David S. Conant, St. Johnsbury; Homer ccupied 
L. Skeels, Ludlow; Wm. H. Edwards Ramsey County Bar Association : 
Burlington; Secretary, Harrison 
nant, Montpelier; Treasurer, Webster ! 
Miller, Montpelier; Member 
Board of Managers, Ch 
Burlington. 


DING JUDGE O NITED STATES CI! ggestion 
OF APPEALS, EIGHTH CIRCUIT regard thereto, t 
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Your courage, industry, learning, and tions are anxious 


lered, your courtesy and patience ar to do the work 


ritten upon our hearts ecognize this 


belonged, extend their congratulations 


+ fact that almost 


Milton C. Lightner, Secretar here should 


as November 21, 1927 siven all to € 
H. J. Conant, Secretar; ta recent meeting « 

Tarrant County 

following othcers wet 
Savers, President: George Conner, Hug] 





Miscellaneous Smith, and W. Erskine Williams, Vice- °°,2 Succession of 

enthusiasms. Ample 
comm 
ans, meetings, confere 
; : . <* ‘ , ir association literaturs 
A hand illuminated address, prepared W. D. Smith and H. C. Ware were “In Los Angele 


Presidents: George C. Kemble, Secre 
tarv and Treasurer 
Miscellaneous George Thompson, A. W. Christian, }./ 


afforded through 





on parchment, and suitably bound, was amed as Directors of the Associatior r 


presented to Hon. Walter H. Sanborn by the beginning of 


; ] + 


a dinner had in his honor at the Minn the last annual meeting of the New York stituted committee 


ress presented to Judge Sanborn ivites members OI 
O THE HONORABLE WALTER H, SANBO! A may be interest 
s and rec 


Mr 


Ss 


hs omplete impartiality, illuminate the active work of the 
many important decisions you have ren- interested in it and 
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e to the ato 
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active in the United 
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1" 


ly ar is not only able 
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nothing more dea 
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sota Club in St. Paul on November 2ist ate Bar Association P resident Suther teered for active 


1927. The wording of the address w land appointed a Special Committee o1 pledged themselve 


prepared by Hon. T. D. O’Brien ) Public Defender -onsistin f Messrs. to several hours pe 
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mer Associate Justice of the Minne rt Maver :; Goldman ‘inar Chrvstie the Association. The 
Supreme Court Thomas I. Sheridar ; ové incorporated State 


Judge O’Brien presided, and 1 Leonard McGee urdens of disci 
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FOR FEDERAL PRACTITIONERS 
Montgomery’s Manual of 


Federal Jurisdiction 


and Procedure With Forms 


One Volume 1927 Edition 
1500 Pages Price $15.00 


BANCROFT WHITNEY COMPANY 


San Francisco Los Angeles 












































“Its outstanding merits are its concise, yet accurate statement of fundamentals, and the 
care with which the cases cited have been chosen. By giving only the leading cases and 
cases which are in point, the author marks out a direct path to the heart of each ques- 
tion, leaving to the reader the task of multiplying authorities. Here is a worthwhile task, 


worthily done.” 


—American Bar Assn. Journal, Jan. 1923 





ROSE’S 
FEDERAL PROCEDURE 


1926 THIRD EDITION 1926 
By JUDGE JOHN C. ROSE 


United States Circuit Judge, for the Fourth Circuit; Lecturer on Federal Law 
University of Maryland 











A NEW CHAPTER IN THE HISTORY OF THE FEDERAL JUDICIARY 
WAS MADE BY THE NEW FEDERAL ACT OF FEBRUARY 13, 1925 








UNDER THE NEW FEDERAL ACT 
OF FEBRUARY 13, 1925 














NEW EQUITY RULES 
NEW JUDICIAL CODE 








HARVARD LAW REVIEW 


“A Clear, Compact, Readable Book on Matters Dry and Technical” 











JUDGE CHARLES F. AMIDON, 
United States District Court, 
Fargo, North Dakota. 
rthy and based not upon fanciful 
it years of experience. It also em- 
scholarship, accurate language, fine 
» interpretation of the cases that 
n glad to commend the*work as one 
merit. It will be found helpful both to 
i to judges.” 


CHARLES E. SEARLS, 
Putnam, Conn. 

“I have not bought a text book in a long time 
which has been so well worth the money as this 
work of Judge Rose. The subject embraced within 
its covers reated in a masterly way and it is a 
pleasure to open its pages and peruse its contents.” 


MR. KIRKE C. VEEDER, 
Independence, Kansas 

“Herewith find enclosed check for $10 in full for 
ROSE ON FEDERAL JURISDICTION AND 
PROCEDURE, Third Edition, into which volume 
I have dipped considerably since its receipt, and 
find the work most delightful, indeed. Judge Rose 
has the happy faculty of taking the kernel out 
of the nut, and placing it aptly before you. I have 
recommended this volume to several other mem- 
bers of the Bar; one or two of them have already 
ordered. It is always a pleasure to recommend 
uct lid treatise of an admittedly difficult 


“at 3 t 


lenc 


CHAS. L. BLACK, 


Austin, Texas. 


“This is easily the best hand-book on the sub- 
ject 


“One feature of the book has impressed me 
greatly; few authorities are cited, but the ones 
cited are the leading decisions, and support the 
propositions stated. This enables one to find the 
law, and the leading case applying it, without 
reading a large number of decisions, many of 
which are found not to be in point. 


“The book is remarkable for the clear and con 
cise manner in which the propositions are stated 
and discussed. One finds both brevity and com- 
prehensiveness. A valuable feature of the book 

the helpful manner in which the author dis- 
cusses questions that have been rendered difficult 
by conflicting decisions. 


“The federal practitioner will find this book to 
be indispensable.” 


PHILIP FARNSWORTH, 
Woolworth Bldg., New York. 
“Tudge Rose's ‘Jurisdiction and Procedure of the 
Federal Court’ is the finest book of the kind I! 
have ever seen.” 


ONE VOLUME, 953 PAGES—$10.00 


: rriage charges prepaid, ROSE’S FEDERAL 
MATTHEW BENDER & COMPANY, 


Incorporated 
% Broadway, 


New York City 








PROCEDLRE, 


Edition, for which I agree to pay $10.00 






































JUDGE GARY and 








SIR WALTER RALEIGH! 


Read the following from the will of the late JUDGE ELBERT H. GARY: 


“I earnestly request my wife and my children and my descend- 
ants that they steadfastly decline to sign any bonds or obliga- 
tions of any kind as Surety for any other person or persons.” 


This great business leader knew the dangers of personal suretyship! 





Now read what SIR WALTER RALEIGH said over three hundred years ago: 


“If any desire thee to be his Surety, give him a part of 
what thou hast to spare; 

If he press thee further he is not thy friend at all, for 
friendship rather chooseth harm to itself than offer- 
eth it; 

If thou be bound for a stranger, thou art a fool; 

If for a merchant, thou puttest thy estate to learn to 
swim; 

If for a churchman, he hath no inheritance; 

If for a lawyer, he will find an evasion by syllable or 
word to abuse thee; 

If for a poor man, thou must pay it thyself; 

If for a rich man, he needs not; 

Therefore, from suretyship as from a manslayer or en- 

chanter, bless thyself; ‘for the best profit and return will 

be this: that if thou force him for whom thou art bound, 
to pay it himself, he will become thy enemy; if thou use 
to pay it thyself, thou wilt become a beggar.’ ” 





During the last thirty years this Company has paid 
T 6 





EIGHTY-FIVE MILLION DOLLARS IN LOSSES! 
When you need a Surety or Fidelity Bond or Burglary Insurance Policy, 
get the very best. It costs no more! 


Apply to our agent in your city. 


NATIONAL SURETY 
COMPANY 


115 Broadway New York City 


Capital $15,000,000.00 
The World’s Largest Surety Company! 
Agents Everywhere 





























































